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(1)

H.R. 4735, A BILL TO AMEND TITLE 5, UNITED
STATES CODE, TO PROVIDE THAT PERSONS
HAVING SERIOUSLY DELINQUENT TAX
DEBTS SHALL BE INELIGIBLE FOR FED-
ERAL EMPLOYMENT

WEDNESDAY, MARCH 17, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON FEDERAL WORKFORCE, POSTAL

SERVICE, AND THE DISTRICT OF COLUMBIA,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,

Washington, DC.
The subcommittee met, pursuant to notice, at 2:08 p.m. in room

2154, Rayburn House Office Building, Hon. Stephen F. Lynch
(chairman of the subcommittee) presiding.

Present: Representatives Lynch, Norton, Cummings, Connolly,
Chaffetz, and Issa.

Mr. LYNCH. Good afternoon. The Subcommitee on the Federal
Work Force, Postal Service, and the District Columbia hearing will
now come to order. I want to welcome our ranking member, Mr.
Chaffetz, and members of the subcommittee, all of our hearing wit-
nesses, and all of those in attendance. The purpose of today’s hear-
ing is to examine H.R. 4735, a bill to amend Title 5 of the United
States Code to provide that persons having seriously delinquent tax
debt shall be ineligible for Federal employment.

The Chair, the ranking member, and the subcommittee members
will each have 5 minutes to make opening statements, and all
Members will have 3 days to submit statements for the record.

Mr. LYNCH. Again, thank you all for being here. The subcommit-
tee convenes today to examine and discuss H.R. 4735, which was
introduced by my friend, the subcommittee’s ranking member, Rep-
resentative Jason Chaffetz, on March 3, 2010.

In short, H.R. 4735 prohibits individuals who have a lien placed
against their property by the IRS from being hired for Federal ci-
vilian service, and also requires any Federal employee subject to an
IRS lien to be immediately terminated from employment.

While the equitable and robust enforcement of our tax laws is
commendable, there are serious weaknesses in H.R. 4735 which
call its objective and its efficacy into question. Under current exec-
utive branch regulations on standards of ethical conduct for em-
ployees, the Office of Government Ethics requires that Federal
workers, ‘‘Satisfy in good faith their obligation as citizens, includ-
ing all just financial obligations, especially those such as Federal,
state, or local taxes that are imposed by law.’’
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In short, this means that a condition of employment there exists
an expectation and a requirement that Federal employees dem-
onstrate the highest degree of integrity in tax matters by both fil-
ing as well as paying their tax obligations. In furtherance of this
policy, there are currently enhanced statutory provisions to allow
the IRS to garnish wages of Federal employees at rates of
recoupment that are in excess of those required of non-government
workers.

While the U.S. Tax Code may be complex, the weaknesses of
H.R. 4735 are not. Simply stated, H.R. 4735 defines the offending
status as, ‘‘a seriously delinquent tax debt,’’ as the existence of a
lien against that employee’s property. Pursuant to H.R. 4735, the
existence of an IRS lien amounts to a legal fact requiring termi-
nation or prohibition of hiring, and against which no rights of due
process exist to challenge the validity or the amount of that lien
before an impartial third party.

Of course, it may argued that the Federal employee may chal-
lenge the validity and the amount of the lien from her place in the
unemployment line after her termination, if she has sufficient re-
sources to do so. However, the unemployed Federal worker is put
at a marked disadvantage and has far less opportunity to challenge
the IRS decision that is afforded to the individual taxpayers gen-
erally.

Moreover, if it is indeed the objective of this legislation to recoup
taxes by Federal employees, one may reasonably ask would it not
be easier and more profitable to attach and garnish the wages of
an employee who works for the Federal Government than to termi-
nate him or her.

Last, while H.R. 4735 exempts military personnel who owe large
amounts of delinquencies, it ignores the fact that there are thou-
sands of State Department, Treasury Department, Department of
Agriculture, Drug Enforcement Administration, FBI, CIA, and De-
partment of Justice employees who are also serving in hardship as-
signments who could be subject to termination under this bill. Just
as with our military families, those civilian Federal assignments
have put extreme financial pressure on these workers and their
families.

While I understand and in some ways agree with the gentle-
man’s interest in promoting the importance of tax compliance, I
simply find myself unable to support the approach he is suggesting,
as outlined in H.R. 4735. In fact, the measure if enacted as written
might actually diminish the likelihood that the IRS will recoup any
tax debt by leaving the delinquent taxpayer unemployed and there-
fore unable to generate any income to satisfy the debt through an
installment program or a Federal levy.

In closing, it is my hope that these issues and questions concern-
ing the IRS’s collection procedures and potential costs and impact
of H.R. 4735 will be elaborated on further by today’s witnesses. To
that end, I thank each of you for joining us today, and I look for-
ward to your testimony.

I will now recognize our ranking member, the sponsor of H.R.
4735, the gentleman from Utah, Mr. Chaffetz, for 5 minutes.

Mr. CHAFFETZ. Top of the morning to you, Chairman, and thank
you for the hearing in such a timely manner. I do truly appreciate
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it. I would like to ask unanimous consent to enter three documents
into the record. One is the so-called FERTI report, the Federal Em-
ployee Retiree Delinquency Initiative, as well as the TIGTA, Treas-
ury Inspector General Tax Administration, document, as well as
President Obama’s remarks regarding paying of taxes for contrac-
tors that was made on January 20th of this year.

Mr. LYNCH. Hearing no objection, those records are entered into
the record.

[The prepared statement of Hon. Stephen F. Lynch and the text
of H.R. 4735 follow:]
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Mr. CHAFFETZ. Thank you. I would also like to note for the
record that Mr. Christopher Rizek of Caplin & Drysdale, is one of
our witnesses today. Today is the first time that I have met Mr.
Rizek, but it should be noted that my campaign has used Caplin
& Drysdale for some minor campaign issues. I have had no inter-
action, nor did I have any interaction on the selection of this wit-
ness, but I do think it is proper to note that for the record.

Mr. LYNCH. We will not hold it against him.
Mr. CHAFFETZ. Thank you. At the heart of this matter is an issue

of fairness. And I happen to concur 100 percent with President
Obama, and I am going to read a few comments that he made on
January 20th on the signing of a memorandum blocking tax delin-
quent applicants from obtaining government contracts. From Presi-
dent Obama, ‘‘All across this country, there are people who meet
their obligations each and every day. You do your jobs. You support
your families. You pay your taxes you owe because it is a fun-
damental responsibility of citizenship. And yet somehow it has be-
come standard practice in Washington to give contracts to compa-
nies that don’t pay their taxes.’’

Further, he went on to say, ‘‘The status quo then is inefficient
and it is wasteful. But the larger and more fundamental point is
that it is wrong. It is simply wrong for companies to take taxpayer
dollars and not be taxpayers themselves. So we need to insist on
the same sense of responsibility in Washington that so many of you
strive to uphold in your own lives, in your own families, in your
own business.’’

That principle is true for contractors, and I think that same prin-
ciple should be true for Federal employees. The language that has
been presented in this document in much was lifted, if you will, or
patterned after H.R. 572, which I have asked to be joined on as a
co-sponsor. I think it is a good piece of legislation. I am proud to
be a Republican joining on as a co-sponsor of this Democratic ini-
tiative. I think it is right. I support it. And I think we should hope
and expect that it would pass.

My simple point that I am trying to make is that the same prin-
ciple for contractors should be true for Federal employees. Now the
overwhelming majority of Federal employees do the right thing.
They pay their taxes. They work hard. They contribute to the good
of the United States of America. But we have a few bad apples.
And as lawmakers, we have a duty and responsibility to hold them
to a high standard. Many would argue, including me, we should
hold them to a little bit higher standard. If you are going to have
the privilege of working for the United States of America, I think
you have a duty and obligation to pay your taxes.

Now if somebody is trying to do the right thing, the intention is
not to just simply lob off their head and ruin their lives. There are
two fundamental and distinct outs, if you will, in this bill, that I
do take issue with what has been said previously and characteriza-
tions of this bill I think are inaccurate. There are exceptions to
when you would be terminated.

No. 1, a debt that is being paid in a timely manner pursuant to
an agreement. So if you are trying to dig out from under a rock,
you are trying to make good, if you are trying to actually do the
right thing, and you are on a payment plan, of course it would not
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be in the best interest of the United States of America or for that
person individually for them to be fired. So if you are doing the
right thing and you are trying to pay your obligation and you have
a payment plan in place, there is no reason to terminate that em-
ployment.

The second part is a debt with respect to which a collection due
process hearing is requested or pending—there is some language in
between there—but if you have a request for a hearing, or if you
have a hearing pending, again under this law, under this bill, there
would be no reason and no way for your employment to be termi-
nated. I think that is fair.

I am obviously very open to suggestions. But, Mr. Chairman, at
the core of what I am trying to convey here, is that it is a principle
that the President has articulated I agree with. Most people are
not going to be affected by this. If you pay your taxes, there will
not be a problem. But if you are a Federal employee, and you are
not paying your taxes, and you are not on a plan to do so, then I
think you should be fired.

Thank you, Mr. Chairman.
Mr. LYNCH. I thank the gentleman, and the Chair recognizes

from the gentle lady from the District of Columbia. Ms. Eleanor
Holmes Norton, for 5 minutes.

Ms. NORTON. Thank you, Mr. Chairman. I think we have more
to be thankful to you today that you called this hearing, given the
markup out of which this hearing developed. I want to say Happy
St. Patrick’s Day to all. I claim admission, not necessarily by herit-
age, but I have a son born on St. Patrick’s Day.

When we agree on basic principles, that ought to be the first
thing we say. And I believe that the overriding principle at the
markup that all agreed upon was that if you were getting paid out
of a pot of the taxpayers, you ought to pay in to your taxes. Nobody
likes to pay taxes, but there is something very one-sided about de-
pending on the taxpayers of the taxpayers of the United States and
being unwilling to do your share.

With that understanding, we quickly found ourselves plunged
into factors about which there was no information. To be sure, who
could disagree that depending on the circumstances—and by the
way, there was very little information on what kind of cir-
cumstances should obtain, but depending on the circumstances, ev-
erybody who works for the Federal Government gets paid out of
that pot and should have paid the taxes before dipping into that
pot for your own wages.

But it was Chairman Lynch who had done so much homework
that he saved us from the law of unintended consequences. We
were put to the test of whether we should vote for a bill where a
hearing had been proved necessary by the abundance of questions
coming from members of the committee. I was particularly con-
cerned because we were dealing with two rarified of sections of
Federal law. One is the unendingly complex and specialized civil
service law that is administered by OPM. The other is an even
more specialized set of law and regulations, and that is the tax
code itself.

So anybody who wants to jump off the cliff without a hearing on
what is going to happen to somebody, whether he keeps his job or
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not, without knowing the consequences in both those sets of law is,
it seems to me, immediately engaged in a project that could result
in unfairness that he never intended. The least we can do when
there are questions raised that were as abundant and as meritous
as the questions that obtained on that day just perhaps 2 weeks
ago is to do what the chairman—who was perhaps chiefly instru-
mental in laying on the table some of what many of us did not
know.

Let us settle those matters. This is not something that will bury
the country if we have a hearing first. Here we will call and put
our side to have a hearing in our own subcommittee. What could
be more to our advantage than that? And I am very pleased that
Mr. Chaffetz, who raised the issue for contractors, those who raised
the issue for Federal employees are now able so quickly after those
questions came to the fore to have a hearing which I believe will
satisfy all concerned.

Thank you, Mr. Chairman, again, particularly for your interven-
tions at the time of the markup.

Mr. LYNCH. I thank the gentle lady. The Chair now recognizes
the ranking member for the full committee, Mr. Issa, for 5 minutes.

Mr. ISSA. Thank you, Mr. Chairman, and thank you for holding
this important hearing. I might note that this hearing today is on
H.R. 4735. Since it was not noticed that way, I would like to sug-
gest that we hold a similar hearing on H.R. 572. As the chairman
may know, H.R. 572, the bill that prompted this, never had a hear-
ing.

One of the challenges I think that the chairman and myself as
ranking member faced in the markup was that we had not vetted
many of the issues that were brought up related, particularly by
the majority, related to the Federal employees. The amazing thing,
of course, is every time somebody on either side of the aisle says
‘‘Federal worker,’’ we immediately realize that what is good for the
goose is good for the gander.

A Federal worker and a Federal contractor have many similar-
ities. Since I served on the House Select Intelligence Committee, I
was very exposed to the fact that we have a huge amount of what
are contract status employees in the clandestine world, but they
are really a company of one. And under the H.R. 572, they would
find themselves, if you will, if you were a CIA contractor of one,
you would find yourself fired over, without protection, under H.R.
572—you would find yourself fired without protection on exactly
what the gentle lady from the District of Columbia and others have
said we want to have as protections not currently in this bill.

So, Mr. Chairman, I hope today as we go through this hearing,
that all of us will have both sides of our brain on, the one that says
‘‘contractor,’’ and the one that says ‘‘person,’’ because ultimately a
great many of our contractors are either individuals or very small
groups who enjoy all the same problems and burdens that Federal
employees have. Additionally, as it was noted in the markup, Fed-
eral workers most often run into tax problems because they have
small businesses or their family has small businesses, or something
outside of their direct Federal employment.

I believe that if we on a bipartisan basis work together here at
the subcommittee, and then at the full committee, we can find a
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harmonized bill, one that provides appropriately near or absolute
protections for the contractor, thinking in terms often of a contrac-
tor of one, and for the private person. The due process that we ask
for a Federal worker to have is very appropriate, and making sure
that we never have a situation in which a person finds themselves
willing to catch up over time on their taxes, on a voluntary or an
agreed basis, but at the same time wanting the opportunity to dis-
pute taxes they believe they do not owe, and to have all of the nor-
mal due process, while still enjoying a paycheck.

So I would join with the gentle lady from the District of Colum-
bia and say, when we leave this, we have to leave understanding
that a large company or a small company that has a dispute with
the IRS should not find themselves out of a contract and thus un-
able to afford their own defense. Well, in fact, if they are given the
opportunity to go through the process, they may well be vindicated.
Certainly for a private individual who is a Federal employee, the
same is true, and probably more obvious.

So as we go through the hearing today, which I appreciate us
having, hopefully we are looking in terms of harmonization of two
sets of Federal workers, the individual Federal worker, and the
Federal worker under contract. And although they are hugely dif-
ferent in many ways, they are from a standpoint of not paying
their taxes ultimately the same. They can only pay their taxes if
they have income. We only want to make sure that they are in the
process of leading to paying their fair taxes. And as long as they
are, I would assume that the chairman and myself are in total
agreement we would want them to continue being vendors or em-
ployees of the Federal Government, as long as in fact they are
making a good faith effort to either pay their taxes or to dispute
them, as all of us have a right to do.

I thank the gentleman and yield back.
Mr. LYNCH. I thank the gentleman. It is the custom of this sub-

committee to swear all witnesses who are to offer testimony. So,
Ms. Tucker, could I ask you to please rise and raise your right
hand.

[Witness sworn.]
Mr. LYNCH. The record will indicate that the witness has an-

swered in the affirmative. I would like to just offer a brief introduc-
tion of Ms. Tucker. Ms. Beth Tucker is currently the Wage and In-
vestment Deputy Commissioner for Support for the Internal Reve-
nue Service. In this position, Ms. Tucker has oversight over all
wage and investment support organizations, including electronic
tax administration and refundable credit strategy and finance,
business modernization, communications liaison, and equal employ-
ment opportunity and diversity. Welcome, Ms. Tucker. I would like
to offer you the chance to submit an opening statement for 5 min-
utes.

Could you please pull that mic very close to you? It does not
work very well. Let us just see if it is on. I am not sure.

Ms. TUCKER. I think that is better.
Mr. LYNCH. There you go. Thank you.
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STATEMENT OF BETH TUCKER, WAGE AND INVESTMENT DEP-
UTY COMMISSIONER FOR SUPPORT, INTERNAL REVENUE
SERVICE

Ms. TUCKER. Chairman Lynch, Ranking Member Chaffetz, and
members of the subcommittee, I am pleased to appear before you
this afternoon to discuss the IRS collection procedures as they re-
late to Federal employees. Today’s hearing was called to examine
H.R. 4735 that would make persons with seriously delinquent tax
debt ineligible for Federal employment. However, I am not here to
comment on that legislation, but rather to discuss our tax collection
process.

Mr. Chairman, the collection process is the same for all individ-
uals. There are no special rules for Federal employees. If the tax-
payer does not respond to the first or subsequent IRS notices of
late payment, the account becomes delinquent, and the IRS will try
to resolve the issue with the taxpayer over the telephone or in per-
son. There are a number of payment options for those who cannot
pay their taxes on time, such as extension of time to pay, install-
ment agreements, or offer in compromise.

If a delinquent taxpayer does not cooperate, than the IRS may
take and force collection action. Enforcement action can include
serving a notice of levy to attach taxpayer’s income or assets, such
as bank accounts. A levy is a legal seizure of the taxpayer’s prop-
erty to satisfy a tax debt, and in some cases can include the seizure
and sale of real or personal property.

The IRS may also file a notice of Federal tax lien to secure the
government’s interest in the property the taxpayer owns, while es-
tablishing priority as a creditor. However, as discussed in greater
detail in my written testimony, IRS seeks to provide the taxpayer
an opportunity to pay the tax debt voluntarily, making arrange-
ments to pay or supply information to show that the payment
would create a hardship. Enforced collection actions are taken only
after repeated attempts to contact the taxpayer. The taxpayer can
also request a hearing with our Office of Appeals, and has the right
to appeal certain other collection actions.

The Federal Employee Retiree Delinquency Initiative [FERTI],
promotes Federal tax compliance among current and retired Fed-
eral employees. Each year the IRS sends letters to the human cap-
ital offices of Federal civilian agencies and departments participat-
ing in the data matching program to provide current information
on previous year’s delinquency rates and request the agency’s sup-
port in promoting tax compliance within their work force.

The letters also raise awareness about the importance of timely
and accurate returns, reporting all income, having the proper
amount withheld, providing all required information and good rec-
ordkeeping. The IRS is also providing Federal agencies the tools
they need to communicate with their work forces about the impor-
tance of tax compliance.

We have drafted generic materials for all agencies, and at the re-
quest of HUD just this year, tailored them to those employees
struggling to pay their taxes. We have also provided links to IRS
communication products, YouTube videos, public service announce-
ments that HUD can use to communicate with their employees on
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the Internet and through their own internal communication
venues.

The IRS has also made these outreach and education materials
accessible to a broader audience, ensuring them with 90 other Fed-
eral agencies. We will begin a more comprehensive and aggressive
outreach campaign this fall based on the lessons we have learned
this year.

Mr. Chairman, thank you for the opportunity to testify today. We
believe that IRS rules and procedures, along with the current tax
law and regulations, allow for Federal employees to rectify their
tax obligations. I would now be happy to answer any questions you
might have.

[The prepared statement of Ms. Tucker follows:]
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Mr. LYNCH. Thank you. Just for the record, I would like to get
unanimous consent to submit into the record the National Tax-
payer Advocate 2009 Annual Report. It reads ‘‘2009 Annual Re-
port,’’ but it is actually submitted December 2009, so it is a fairly
recent report.

[The information referred to follows:]
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Mr. LYNCH. Ms. Tucker, according to the National Taxpayer Ad-
vocate, they list serious problems with the IRS in terms of the tax-
payer’s position. And it is not meant to be critical of you, it is just
red flags that the National Taxpayer Advocate raises. The most se-
rious problem that they cite is the sheer complexity, as the gen-
tleman from California remarked, the sheer complexity of the tax
code, and the number of disputes and difficulties that taxpayers
have in just complying.

The second most serious issue that they raise here in the Na-
tional Taxpayer Advocate is the fact of automatic liens, automatic
liens against taxpayers without personally dealing with the indi-
vidual taxpayer. Are they off-base here, or are those valid, serious
concerns?

Ms. TUCKER. Chairman Lynch, I guess first let me address the
observation about complexity of the tax code. I think for any of us
that have looked at all of those different volumes, obviously it could
use may be a little streamlining. I think you have also heard our
Commissioner talk about the fact that he supports simplification.

I do think, as a former enforcement employee myself, we do see
situations where the complexity of the tax code does have an obvi-
ous effect on people’s ability to voluntarily comply. So that is an
area we would seek your support as well, since as you know, IRS
administers the tax code that Congress passes to us.

The other thing that I would say—you know, I laid out our col-
lection procedures in my written testimony. And we believe that
the process we go through, from the establishment the tax delin-
quency through the first, second, third, fourth notice, where we are
communicating with the taxpayer, and then also giving that tax-
payer the opportunity to work with us on a levy if there is a source
to levy. You know, we believe that we are following due process
and communicating clearly prior to the filing of that lien.

This is an area that we have ongoing discussion with the Tax-
payer Advocate about as well. But to the question of——

Mr. LYNCH. Is it a problem? They seem to be saying it is your
second most serious problem from a taxpayer standpoint, that the
automatic liens——

Ms. TUCKER. But I think the——
Mr. LYNCH. The automated lien process is——
Ms. TUCKER. The point I would make is we have to go through

the due process prior to the filing of the lien.
Mr. LYNCH. Now when you say ‘‘due process,’’ that is you review-

ing your own decisions, right?
Ms. TUCKER. That is the collection process where at the time a

delinquency or balance due is established, then we go through
a——

Mr. LYNCH. Established by the IRS.
Ms. TUCKER. Correct.
Mr. LYNCH. But this is all—you know, I am a taxpayer. You tell

me I owe X amount of money. I appeal back to you, though. It is
not to a third party. You are reviewing your own decision. I still
say you are wrong.

Ms. TUCKER. Right.
Mr. LYNCH. You say you are right. That is the appeal process.
Ms. TUCKER. Yes.
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Mr. LYNCH. So it is not like there is a third party coming in here
and saying, OK, here is the IRS over here, I want to be impartial.
You are actually your own decisions when these notices keep going
out. There is no neutral third party here that is reviewing this de-
cision. This is not a judicial review. This is you reviewing your own
situation.

Ms. TUCKER. Correct.
Mr. LYNCH. I think that is what they are getting at from the

Taxpayer Advocate’s point of you that the second most serious
problem here is the automatic lien issuance. And it gives me great
pause when I now see a situation where an employee, a Federal
employee, is going to get a lien, and then also that is going to be
it for that person.

Ms. TUCKER. But just to clarify, I mean, the taxpayer, whether
a Federal employee or a private citizen, does have the ability to ap-
peal the lien.

Mr. LYNCH. To you.
Ms. TUCKER. To the Internal Revenue Service——
Mr. LYNCH. Right. That is what I am getting at. The first time

that they get a third party to look at this is tax court. And under
Mr. Chaffetz’s scenario, that Federal employee would be fighting it
from the unemployment line. That is my problem with this. I do
not think that is a fair opportunity when you are fighting, you
know, a tax lien from the unemployment line. And I think there
is a distinct difference between the contractor situation—and we
have contractors of all sizes. And the problem with trying to ad-
dress that situation is difficult as well. But, you know, for the most
part, these large contractors and medium-sized contractors, if they
do not get a government contract, they are still a contractor with
1,000 other opportunities.

The comparison here with one Federal employee who has one job
and gets fired from their one job, and now is in the unemployment
line, I think that person is in a much more vulnerable position.

But let me ask you, I have been told—we met with the IRS 2
weeks ago when this issue came up, and we were told that in some
cases garnishment works very well with the employees, and there
are a lot of people under the FERTI that are actually counted as
delinquent who are actually in garnishment. Their wages are being
garnished by the IRS.

I am also told that in conjunction with that, oftentimes the IRS
will file a lien just in case that person comes into money, they sell
their home, and it protects the position of the taxpayer. So you get
garnishment coming out every week, but in the event that person
comes into money or sells their residence and now has liquid assets
that you can attach, the lien is in place so that you can grab that
money when it becomes available.

But under this scenario, if that person was in garnishment, and
then had the lien put on to protect the taxpayer’s position, that
person would be terminated. And I am just wondering if you think
that will increase our ability to recover back taxes from these em-
ployees or decrease it?

Ms. TUCKER. To talk about our current process, you are abso-
lutely correct in your information, that for Federal employees that
are in the FERTI program now, that the ability to put them on a
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track to compliance exists in our current system by the levy pro-
gram. So when we have the information that says there is a Fed-
eral employee that is delinquent—let me stress again we are talk-
ing about under a 3 percent of the Federal work force—then be-
cause we have a good levy source, then we attach to that. However,
if that wage levy will not full pay the account within the collection
statute, you are absolutely correct. I mean, the Federal law states
that we would then file a lien to protect the government’s interest
should some funds come into play.

Mr. LYNCH. And we would have to fire the employee. So all right.
Thank you. I yield 5 minutes to the gentleman from Utah, Mr.
Chaffetz.

Mr. CHAFFETZ. I will try to frame my question here by also not-
ing that there are two places within this piece of legislation that
is very specific to the idea and the notion that if they are on a pay-
ment plan in a timely manner, and No. 2, as another opportunity,
if they have a debt with respect to which the collection due process
hearing is requested or pending, that employee would not be fired.

Mr. LYNCH. Would the gentleman yield?
Mr. CHAFFETZ. Sure.
Mr. LYNCH. Garnishment is not an agreement under the Tax

Code you do not cover a garnishment in your bill.
Mr. CHAFFETZ. I use the exact same language from Bill 572 in

H.R. 4735. I do recognize and understand——
Mr. LYNCH. We would not garnish a contractor.
Mr. CHAFFETZ. The language that is being used is, I believe,

exact—there are obviously differences in other parts of the bill.
And if there are technical changes that need to happen in accord-
ance with that, I am totally open to it. But to repeatedly state, as
if it were a fact, that the person would automatically be terminated
under this bill I think is mischaracterization of what I intended to
do and of what is literally written in what is a page and a half bill.

So my question, which I know I need to get to at some point, has
to do with the time that transpires through this process. Some
characterizations at the markup were such that the IRS just wakes
up one morning, and the employee think he is good and fine, and
shows up 1 day, and the next thing you know not only does he have
an IRS problem, but he is also fired from his job.

I recognize the variance in how wide the cases and situations
are. But can you give us a general sense of how much time tran-
spires between the first time this taxpayer knows that they have
some sort of issue with the IRS and the final determination as to
whether or not that taxpayer is actually delinquent? And I know
that is a complicated answer, and we have a very short amount of
time. But I would appreciate you taking a stab at it.

Ms. TUCKER. Now let me see if I can lay this out. So once the
delinquency is established, the balance due then we begin the no-
tice process that I referenced earlier. So IRS begins a series of four
contacts with the taxpayer, where we are mailing them the notice,
saying here is your balance due, please contact us; we want to
work this out; here are your options.

From that point in time, from that first notice, a time elapses,
generally 5 weeks between the notices, where the notices progress
to say, please contact us; here is your balance due; we need talk
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to you; please work it out with us, all the way through to the
fourth notice. The fourth notice is then the point in time where we
have exhausted all of the processes and we begin to look for the
levy source to begin to do the garnishment.

I think it is important to note that a large percentage of tax-
payers, whether it is the civilian taxpayer or even a government
employee, a large number of folks during that four-notice process
voluntarily come in before we get to a levy or a lien situation and
say, let me work an installment agreement, which that is exactly
how we want the process to work.

Mr. CHAFFETZ. So that range of time is——
Ms. TUCKER. Roughly, I would say 41⁄2 to 5 months of contact

with the taxpayer saying, here is your balance due; please try to
get this worked out with this before we go to the levy action.

Mr. CHAFFETZ. OK. And at what point can the IRS file a notice
of Federal tax lien?

Ms. TUCKER. You know, at the point in time—and I will give you
the simplest scenario. When we get to the end of the four notices,
then we look at the balance due. In the case of the Federal work
force, because we do have a levy source, we immediately go to the
15 percent levy. If that 15 percent levy will pay off the balance due
before the collection statute expires, we let that full pay.

However, if that wage levy is not going to full pay before the col-
lection statute, we have a couple of options. We can pull that 15
percent levy back and go for a full wage levy. We can begin to levy
other bank accounts. If that is not going to satisfy the obligation,
then at that point we could also file a Federal tax lien to protect
the government’s interest.

Mr. CHAFFETZ. Do you know off the top of your head how long
a period that levy can be in place?

Ms. TUCKER. Well, you know, I think a lot of it is dependent on
the amount of the deficiency.

Mr. CHAFFETZ. Right.
Ms. TUCKER. And if we can work that out before the collection

statute expires. But if we can see readily that it will not, then we
would file the lien.

Mr. CHAFFETZ. OK. Thank you, Mr. Chairman.
Mr. LYNCH. Thank you. The Chair now recognizes the gentle lady

from the District of Columbia for 5 minutes.
Ms. NORTON. Thank you very much, Mr. Chairman. I just want

to note for the record, especially in light of the Ranking Member
Chaffetz’s notion about sauce for the goose and sauce for the gan-
der, about which I would not differ, that Mr. Chaffetz offered the
bill. There were not particular questions raised about the contrac-
tor side. It was only when we got to the employee side that a flurry
of questions began to be raised.

I would note also for the record, Mr. Chairman, that a hearing
has been held and the Congress passed a bill that would enforce
the very matter that Mr. Chaffetz has before us. It is called the
Contractor Tax Enforcement Act. It would prohibit delinquent Fed-
eral tax debtors from being eligible for contract with Federal agen-
cies.

The problem is we passed in the House, but as is the case usu-
ally, they did not get to the Senate, which is why we are here now,
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and I think in agreement that we should have both sides of the
coin involved.

How many employees have been fired at the IRS for delinquent
tax?

Ms. TUCKER. As you may know, IRS has a stringent employee
tax compliance program that we have had in place for many years.
We take our tax obligation as tax administrators very seriously.
Since the inception of RA–98, which placed an even higher stand-
ard on IRS employees, we have had 448 removals.

Ms. NORTON. Now what percentage of the work force would that
amount to?

Ms. TUCKER. Well, at any given time, we have roughly on board
100,000 employees. And so if you look at the 448 over the life, it
is a very——

Ms. NORTON. Tiny percent. And I take it that this—now we are
talking about mandatory termination, are we not, even for minor
infractions of the code? And are not we talking about that as the
only disciplinary action that is available?

Ms. TUCKER. Actually, under the Employee Tax Compliance Pro-
gram, our overall broader program that was in place even before
Section 1203, which is the harsher interpretation, we do have proc-
esses where if there is an identification that maybe an employee
has something questionable on their return, it is researched by our
own employee tax compliance unit. If it is not—and a large number
in fact, 75 percent, of those are resolved just in communications
with——

Ms. NORTON. What percentage was that again?
Ms. TUCKER. 75 percent are resolved with no finding between the

employee and our employee tax compliance unit.
Ms. NORTON. Now this policy was adopted, I take it, because of

the specialized nature of the IRS in collecting taxes and the embar-
rassment to the agency and to the government if people collect
taxes that have not paid their own taxes.

Ms. TUCKER. I think that is a fair statement, that our employee
tax compliance program, the original longstanding program even in
advance of 1203, was intended because we do have a higher stand-
ard because of the nature of our work.

Ms. NORTON. Understood. On page 1 of your prepared testimony,
you speak of a number of payment options for taxpayers who can-
not pay their taxes on time. And you speak of them—many of us
are familiar with them—extension of time to pay, installment
agreement, delaying collection, or offer of compromise. Are these
options available to IRS employees?

Ms. TUCKER. IRS employees obviously have the option for install-
ment agreements. The other thing that—you know, to walk you on
through the 1203 provision, which is the provision we talked about
that resulted in the 488 removals, the way 1203 reads, if we have
employees with the willful failure to file or a willful understate-
ment of Federal tax, that is what triggers the removal. So the pay-
ment issue——

Ms. NORTON. Oh, willful is a very important word there.
Ms. TUCKER. Right.
Ms. NORTON. Indeed, it is the operative word.
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Ms. TUCKER. But, no. Our employees do have the option of work-
ing out installment——

Ms. NORTON. So, for example, the average American can file on
time, let us say, by or before April 15th, file for an extension for
the rest of it and pay what he can pay at that time. An IRS em-
ployee could do the very same thing.

Ms. TUCKER. Yeah.
Ms. NORTON. Finally, do you think that—you have testified that

IRS, of course, has a very special place, and the policy applies, I
take it, only to the IRS for that reason. Should this policy of man-
datory firing apply to every agency, even agencies that have noth-
ing to do with tax collection?

Ms. TUCKER. No. As I have stated earlier, you know, as IRS ad-
ministers of the Tax Code, we are really not here to comment on
the merits of the legislation. But I would say, obviously, we believe
that every American should file and pay their fair share.

Ms. NORTON. But you are unwilling to say——
Ms. TUCKER. But we all say——
Ms. NORTON [continuing]. That the mandatory firing notion—you

are unwilling to say that should be applied governmentwide with-
out other options available?

Ms. TUCKER. What we want to say is we believe our current col-
lection process allows for us to deal with all taxpayers, including
Federal employees, to reach resolution of——

Ms. NORTON. You are not here arguing that the present policy
in place for the IRS should put in place for every agency, yes or
no.

Ms. TUCKER. No.
Ms. NORTON. Thank you.
Mr. LYNCH. Thank you. The Chair now recognizes the gentleman

from California for 5 minutes.
Mr. ISSA. Thank you, Mr. Chairman. Ms. Tucker, is the IRS arbi-

trary and capricious?
Ms. TUCKER. I would think not.
Mr. ISSA. Heavy-handed?
Ms. TUCKER. I would hope note.
Mr. ISSA. Do you deal with corporations, LLCs, partnerships, or

individuals in a substantially different way as to your collection
policy?

Ms. TUCKER. Our collection policy applies across the spectrum,
but obviously, you know, as we are dealing with individual tax-
payers that maybe do not have full understanding of the process,
yeah, we do spend additional talking with them, trying to explain
the options as opposed maybe to a large corporate taxpayer that is
heavily represented.

Mr. ISSA. So you provide more overhead, more counsel, more help
to the small and individual because they need it, where a larger
corporation tends to be much more of a business-to-business type
of——

Ms. TUCKER. But at the same time, I mean, if anyone needs help
understanding the collection process, obviously that is what we are
here for.

Mr. ISSA. So the contractor who has a concession at Camp Pen-
dleton who is making hummus and baba ghanoush and Middle
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Eastern sandwiches for my Marines, her and her husband, they are
unincorporated, they are a little shop that has this long line of Ma-
rines wanting to get good Middle Eastern food that—they do not
miss the Middle East, but they miss the food. She is going to be
treated the same as the Federal worker that works on the base, the
civilian employee, right?

Ms. TUCKER. The same process for notices, communication before
we would move to a levy.

Mr. ISSA. OK. Well, I would like to get under something—and I
do not want to cross over your comfort zone from how you want to
explain policy, but we have two pieces of legislation here that we
are really dealing with, 572 and 4735. One is dealing with the indi-
vidual, the other is aimed at contractors. Each of them presumes
that we need to fire that entity if they do not comply. It sounds
to me—and correct me if I missed something in your earlier expla-
nation—you have all the tools you need to at the end of the day
collect from somebody just easily if they have assets if they are an
individual or a contractor. Is that correct?

Ms. TUCKER. Let me just, if I could, clarify one point.
Mr. ISSA. Sure, of course.
Ms. TUCKER. You know, the levy process—we go through the four

notices, and then we place a levy. It is obviously—we look at all
of the available sources, but the wage levy in the case of the Fed-
eral employees, I mean, we know where the employees work. But
in your situation that you described for someone maybe that is a
contractor, we would do the same thing. We would still go in search
of levy sources.

Mr. ISSA. Right. But uniquely, the IRS has the right to pierce the
corporate veil to anyone, whether they are an owner of a business
or simply somebody who preferred other creditors over the IRS. In
other words, someone that writes a payroll check and signs it and
knowingly does not have the taxes paid, you can go right around
the corporation and you can go after them personally. Is not that
true?

Ms. TUCKER. That is correct.
Mr. ISSA. That is sort of unique to the—and since you came from

the enforcement side. So I am going to ask you not a conclusion,
but a bit of a rhetorical question. We have two pieces of legislation.
They both presume that only by firing a contractor or only by firing
an employee can we get their attention to pay their bill. Is not it
sort of a reasonable conclusion that both of these probably should
be scraped in favor of you have the ability to do it, you are doing
your job. The awareness of this large number of Federal employ-
ees—and I am not trying to undercut my colleague here.

But we have these billions of dollars that have not been paid by
Federal employees. But they are basically all in the process of
being collected by you, and ultimately you will eventually collect
from them. And then if we have a contractor who has a tax dispute
and loses, or does not take their payroll deductions and turn it in,
whatever it is, you also have all the tools you need.

So I do not want to reach a complete conclusion because it would
not be fair to you, but are not both of these bills sort of preempting
the eventuality of your collecting them, meaning if we keep the
contractor on, you are going to collect the money from them. If we
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keep the employee on, you are going to collect the money from
them, and you are going to give them the due process since you
told me you are not arbitrary and capricious—you are going to give
them the due process that Congress has decided that you have.

You know, the chairman probably was not on the committee, and
neither was I, that gave you all those authorities. But the amazing
thing is we gave you all these authorities, including the right to
pierce the corporate veil, to lien against individuals and so on. Is
there sort of a question here that both of these bills seek to do the
same thing against two different groups over whom you have the
same reasonable authority and you treat them the same?

Ms. TUCKER. You know, I think the short answer to your ques-
tion is do we apply the same collection processes to all groups. Yes.
I think where the distinction comes in, you know, the availability
of access to funds could be different because if we have a wage levy
source, that is much easier to attach to.

Mr. ISSA. OK. Well, of course, a government contract is a pretty
good revenue source, too. One final exit question, if I could, Mr.
Chairman, in your opinion—and I realize this may not be the opin-
ion of the IRS—if one or both of these pieces of legislation in some
format—you understand the spirit of the legislation even if the de-
tails are not worked out—if one or both of these were passed,
would it substantially help you in the process of collecting revenue
or making revenue out of taxes in arrears?

Ms. TUCKER. You know, if I understand both provisions, our col-
lection process does not necessarily change because we would still
continue to go through our first, second, third, fourth notice.

Mr. ISSA. Well, actually, the question was more if we fire the con-
tractor and/or the employee, does either of those actions help you
in the collection of taxes.

Ms. TUCKER. You know, the point would be even if someone was
removed, we would continue to look at all available levy sources
and attach bank accounts or whatever income source there might
be.

Mr. ISSA. So nothing is better by firing them, and then we could
debate whether or not if they lose their salary or they lose their
contract it would be worse. OK. My time is more than expired. I
appreciate your indulgence, and I appreciate yours, Mr. Chairman.
I yield back.

Mr. LYNCH. I am absolutely happy to do that. Mr. Connolly from
Virginia is recognized for 5 minutes.

Mr. CONNOLLY. Thank you, Mr. Chairman, and welcome, Ms.
Tucker. And I am going to plead with you to speak into that mic.
I cannot hear you.

Ms. TUCKER. OK. Oh, I am sorry.
Mr. CONNOLLY. Is not there a fundamental difference between a

situation where a contractor is seeking to get a contract, and we
say, well, as a precondition of that, you cannot be seriously delin-
quent in your taxes versus a Federal employee who may be found
to be delinquent in his or her taxes. A, there is a difference in
terms of their status. And B, is not there a difference in the rem-
edies available to the Federal Government in both cases?

Ms. TUCKER. From the remedy standpoint, I am not understand-
ing the question.
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Mr. CONNOLLY. Ms. Tucker, I cannot hear a word you are saying.
Ms. TUCKER. I am sorry. It may be my southern accent perhaps.
Mr. CONNOLLY. No. I promise you that.
Ms. TUCKER. Can you hear me now?
Mr. CONNOLLY. Yes. It is speaking into the mic.
Ms. TUCKER. All right. No. My question was I am not sure what

distinction you are asking me to comment on. So I am sorry. Maybe
I did not understand the question.

Mr. CONNOLLY. Well, if I am a contractor seeking money from
the Federal Government, and I say, well, in order to qualify for
that, you cannot be delinquent, seriously delinquent, in your taxes,
that is a precondition for getting something.

Ms. TUCKER. Correct.
Mr. CONNOLLY. If I am already a Federal employee, and for

whatever reason I find myself in a situation where I am behind in
paying my taxes, the Federal Government has a whole different set
of remedies for dealing with me than a prospective Federal contrac-
tor. Is that not true?

Ms. TUCKER. That is correct.
Mr. CONNOLLY. Right. Now tell me about this program FERTI.

FERTI only applies to Federal employees.
Ms. TUCKER. Correct.
Mr. CONNOLLY. So it is a unique remedy unique to the Federal

work force.
Ms. TUCKER. Correct.
Mr. CONNOLLY. Is it available to corporations of Federal contrac-

tors?
Ms. TUCKER. Well, the FERTI program is unique in that is how

we track Federal employee delinquencies.
Mr. CONNOLLY. Right. But what I am getting at, Ms. Tucker—

excuse me. If I am a Federal contractor, not a Federal employee,
does FERTI track me?

Ms. TUCKER. No.
Mr. CONNOLLY. No. So is there already in place something that

clearly distinguishes a Federal employee from a Federal contractor.
Ms. TUCKER. Correct.
Mr. CONNOLLY. Because I thought I heard my good friend from

California just now trying to conflate contractors with employees.
We ought not to impose those on either one of those categories be-
cause it is self-defeating. And I guess I am suggesting, based on
your testimony, they are quite different categories. They are dif-
ferent—we have different statuses here, and we have different rem-
edies available to us. And in the case of the legislation proposed
by my friend from Utah, it seems to me it is a remedy in search
of a problem because we already have in place for Federal employ-
ees lots of tools for knowing who you are and knowing how much
you owe, if you owe anything. Is that not correct?

Ms. TUCKER. That is correct.
Mr. CONNOLLY. Is it also not true that when FERTI was de-

ployed, most recently we found in 2008 a total of $3 billion in delin-
quent taxes in some status of delinquency owed to the Federal Gov-
ernment from the Federal work force.

Ms. TUCKER. That is correct.
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Mr. CONNOLLY. And that almost half of that, 1.3 billion, was in
fact owed by military retirees.

Ms. TUCKER. That is correct.
Mr. CONNOLLY. Well, would we fire military retirees? Let me ask

you a question. What is the IRS, or what your understanding is,
of ‘‘seriously delinquent.’’

Ms. TUCKER. You know, the ‘‘seriously delinquent,’’ is not a des-
ignation that we typically use. But for understanding of this hear-
ing, we understood that meant——

Mr. CONNOLLY. Would you repeat? I am sorry. I cannot hear you.
Ms. TUCKER. The term ‘‘seriously delinquent’’ is not part of our

nomenclature at IRS, but——
Mr. CONNOLLY. So here we have some legislation without a defi-

nition, so you would have to come up with a definition if we made
this law.

Ms. TUCKER. Well, I think the discussion points that we looked
at was your definition of ‘‘seriously delinquent’’ would be the actual
filing of a lien. But obviously, many of our accounts move into the
collection cycle. We could in theory file a lien when there is an ac-
tive levy in place just because there was the potential to further
protect the government interest.

Mr. CONNOLLY. My final question, because my time is going to
be up, and I am going to abide by the 5-minute rule—would you
say that it might be self-defeating, with the best of intentions, if
we fire people who owe us taxes? Their ability to pay what they
owe would be severely impaired.

Ms. TUCKER. You know, we see this a lot, even in the public sec-
tor in general, that absolutely if someone is not employed, it does
not impact their ability to pay their taxes.

Mr. CONNOLLY. Thank you. My time is up.
Mr. LYNCH. I thank the gentleman. The Chair now recognizes

the gentleman from Maryland, Mr. Cummings, for 5 minutes.
Mr. CUMMINGS. Thank you very much, Mr. Chairman. And, Ms.

Tucker, thank you very much for being with us. I wanted to just
go back to my colleague’s question with regard to seriously delin-
quent. I want to just try to figure out some things here. You said
that is a term that you all do not use?

Ms. TUCKER. No. The term ‘‘seriously delinquent,’’ we understood
that to be the definition of the filing of the lien for purposes of the
legislation.

Mr. CUMMINGS. I am sure we have a number of people who may
file, not just Federal employees, but others will file on April 15th,
and in the situation that we find ourselves today, and in my dis-
trict, and all over the country, you have people who maybe in Janu-
ary, there were two breadwinners, and now there is only one. So
they file on April 15th. They owe money, they owe money. They
had not anticipated that they would be losing half the income, and
so they do not have the money to pay.

Some of them may be losing their homes at the same time. And
so what would a person like that do? I mean, if you were advising
them, what would you—maybe you would tell them to file on time.

Ms. TUCKER. Correct.
Mr. CUMMINGS. So we will start with that. Now what else would

you tell them to do?
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Ms. TUCKER. You know, this is actually a topic that is fairly com-
mon now. And in fact, I believe it was just last week our Commis-
sioner issued a press release talking about all of the assistance op-
tions we have for folks that are unemployed or dealing with finan-
cial difficulties right now. And within that information, I mean, we
have created a whole host of new outreach materials trying to tell
people, you know, there are assistance options available.

So once folks file, and their situation has changed, as you ex-
plained, we ask that they contact us and let us work with them to
see, do they have the ability to pay, do they have appropriate in-
come levels for us to work out some kind of installment agreement.
Do they have a hardship that makes that account currently non-
collectible, where we all agree that this is not something that you
have the ability to pay right now, and we will actually suspend the
collection action.

The other tool we have is an offer in compromise, where the tax-
payer may say, look, this is what I have. This is the availability
of my assets, and can we settle or compromise that tax debt for a
lesser amount? So to your point, absolutely, we try to work with
folks based on changes in their financial situation to find a resolu-
tion to that collection issue.

Mr. CUMMINGS. And when you find—you know, and I talk about
people in this situation because, you know, some people think that
there are folks who just do not want to pay the taxes. But I guess
you are beginning to find—and I guess the IRS is beginning to pre-
pare for people who may want to pay, but just do not know what
to do because they just do not have the resources. And these are
people who may have had—and correct me if I am wrong—all the
way up to now a consistent pattern of paying their taxes and pay-
ing them on time and doing—just good American citizens.

Ms. TUCKER. Absolutely. I think the heartening thing is the ma-
jority of taxpayers, they do file and pay on time. That is one of the
foundations of a voluntary tax system, that the majority of folks do
come in and file and pay. The other thing that we see—and actu-
ally, in some ways, the Federal work force is a microcosm of the
entire population. We do see Federal employees, much like folks in
the public sector, that have life events, whether it is the spouse los-
ing a job, an illness, that does result in folks running into some dif-
ficulties, saying I need a little help. I need some time to pay, or
my situation is such I am not going to be able to pay for the fore-
seeable future. And we do everything we can to work with folks to
try and resolve that.

Mr. CUMMINGS. Now let us say a person is trying to do that.
They have cooperated. They have requested some leeway to pay.
What kind of status do you—what do you call that? I mean, you
do not call it ‘‘seriously delinquent.’’ But what might you call that?

Ms. TUCKER. So that—and by the way, that is a great question.
I was trying to figure out how to work that into my testimony. You
know, if someone is under a good payment agreement, in our mind,
they are compliant. I mean, they have acknowledged their tax li-
ability, and they are saying here is what I am doing to get current
with that. So we look at that as someone in good standing. We
have worked an agreement with them. They are putting it off, or
they are in good standing if we say at this point in time you have
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a hardship, you do not have ability to pay, but then at the point
in time we see income being generated again, in other words, they
are receiving a W2, then we will go back and say, hey, your situa-
tion has changed, let us talk.

Mr. CUMMINGS. The document that you talked about just a
minute ago, the one that you said where you are laying out all of
the options and everything, how is that circulated? And the reason
why I am asking this series of questions is because I just want us
to be cognizant of the fact that we got some people going through
some difficulties. There may be people that may not know about
the things you just said. But then they fall into this seriously delin-
quent situation, and then the next thing you know, they have lost
their job. Then they cannot pay.

Ms. TUCKER. Right.
Mr. CUMMINGS. But I want to make sure that we are—and I am

very glad, by the way, to hear the IRS doing that. That is a good
thing. But I was just wondering—so you think that is a good op-
tion, the things that you just laid out there?

Ms. TUCKER. Absolutely. The other thing that we are very fo-
cused on is using a lot of non-traditional ways to get that informa-
tion out. So in addition to the regular ways, the posting on our Web
site, we are reaching out to community coalitions. We are reaching
out to the State unemployment. Say folks might actually be coming
into file unemployment. We are reaching out to other Federal as-
sistance links where people might be coming in, you know, to get
other types of assistance.

But obviously, the additional help in getting the word out, we
would appreciate.

Mr. CUMMINGS. And actually, I see that my time is up. But it
would be also helpful—and I know you are probably already doing
this—if you reach out to Members of Congress so we can have that
on our Web sites to help our constituents.

Ms. TUCKER. Absolutely. If we have not done that, we will do
that immediately.

Mr. CUMMINGS. Thank you very much.
Mr. LYNCH. Thanks, gentleman. I yield myself 5 minutes. I real-

ize that this is a technicality, but lawmaking is all technicality. I
have gone over the bill, and the sections that provide an exception
to termination, a debt that is being paid in a timely manner under
6159 of 7122 of the code, or a debt with respect to collections under
section 6330 or 6015, none of that, none of those sections, covers
garnishment. So as written, this would require the termination of
a person who was having their wages garnished because none of
these exceptions covers a person who is having their wages gar-
nished. That is just one point. It is a point of law, but it is a point
nonetheless.

Second, I know you have said previously that we treat everybody
the same—I thought Mr. Connolly raised a great point, that we
track Federal employees. And I know you have your hands full
doing that. I also want to point out that H.R. 572, which deals with
contractors, has a waiver from debarment that can be considered.
There is no such waiver of termination in H.R. 4735.

Let me turn to the practicality issue, though. Right now, you do
this for IRS employees, right?
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Ms. TUCKER. Yes, sir.
Mr. LYNCH. How many folks do you have over there the IRS?
Ms. TUCKER. Right now, because it is filing season, we are run-

ning, I think, roughly around 90,000 employees.
Mr. LYNCH. 90,000?
Ms. TUCKER. Yes, sir.
Mr. LYNCH. OK. H.R. 4735, my friend Mr. Chaffetz’s bill, would

require us to do the same thing you are doing, tracking employees,
for every Federal employee, every Federal retiree, every Postal em-
ployee, and every applicant for a Federal position. Now forget ap-
plicants for Federal positions for a minute. But I did the math
here. Five million people. Five million people, plus all the people
who apply for a position with the Federal Government, you would
need to vet them. Let us forget the privacy issues here for a second.
You would need to track the tax status of every single person.

What does it cost you now to do 100,000? We are going to expand
this by 70 times. Multiply by 70 what you are doing now for the
IRS under this bill.

Ms. TUCKER. You know, of course, there are a lot of unknowns
about, as you mentioned, the disclosure issues.

Mr. LYNCH. Could you speak into that mic a little bit? Thank
you.

Ms. TUCKER. Sorry. You know, our current process for our em-
ployees is a direct data match. How we see this a little bit dif-
ferently, it would almost be like the tax checks that we do for some
other Federal agencies right now, where they have to secure con-
sent from the taxpayer. And so, for example, some of the govern-
ment loans that are given, they will ask for a consent to be filed
by the individual that is supplying. We do the check, have they
filed, have they paid, and we send it back to that agency.

So that was the closet program that we currently administer.
Mr. LYNCH. Yeah.
Ms. TUCKER. That program—our guesstimate is that it is roughly

$2.25 per transaction. So we had looked at the fact that there is
roughly 9 million current Federal employees and retirees. And so
if you assume the $2.25 per duration of a transcript—and this is
very rough, very ballpark—you know, we are talking about $22
million if it was administered with the consent-based program, only
giving a transcript back to the agency.

Mr. LYNCH. So you think you would be able to investigate the tax
status of every single Federal employee and every single applicant
for a Federal position?

Ms. TUCKER. No. What we would be able to do under the existing
system is much like we do for other Federal——

Mr. LYNCH. Can you do this with existing staff?
Ms. TUCKER. Oh, absolutely not.
Mr. LYNCH. Well, $22 million is not a big number. I am just ask-

ing you physically. You are not scaring me with $22 million to in-
vestigate 9 million Federal employees. And I am asking you, if that
is all it is, that is a pretty reasonable request, putting all those
other issues aside. What would you need to do, the manpower——

Ms. TUCKER. I do not think we know, Chairman Lynch. The fig-
ure that I cited is based on the fee that we charge right for gener-
ating a transcript, which is actually—you know, we are then count-

VerDate 11-MAY-2000 14:30 Dec 10, 2010 Jkt 000000 PO 00000 Frm 00104 Fmt 6633 Sfmt 6633 U:\DOCS\61935.TXT KATIE PsN: KATIE



101

ing on the agency that we give that transcript back to to be able
to interpret what it means, which I think that would be a concern
as well.

Mr. LYNCH. OK. My time has expired. I am going to let that go.
The Chair recognizes the gentleman from Utah, Mr. Chaffetz, for
5 minutes.

Mr. CHAFFETZ. Thank you, Mr. Chairman. No doubt we have a
multibillion dollar problem, and we are just trying to make it bet-
ter.

My understanding is that wage garnishment is a levy, not a lien.
Would that be accurate? Wage garnishment. If we were garnishing
an employee’s wages, that is a levy. It is not necessarily a lien
against them. Is that accurate?

Ms. TUCKER. A garnishment is part of the levy program.
Mr. CHAFFETZ. So it is actually not a lien.
Mr. LYNCH. She did not say that.
Mr. CHAFFETZ. Well, the language is pretty clear about a lien as

opposed to a levy, but—and I do think we owe an obligation to—
and again, there are different people in different categories. Cer-
tainly I think it is prudent—and I am in, I think, total agreement
with the President’s philosophy and principle here that we ought
to be looking closely at applicants. And again, I would go back to
the quote, and given the essence of the time, I would just encour-
age people to look at the President’s comments of January 20th.
And I am somewhat mystified by the so-called logic that says, well,
of course they have more ability to pay if the government is paying
them more money. The same is true with the Federal employee.
The same would be true with the contractor. Of course if we gave
the contractor a multimillion contract or whatever it might be, they
are probably going to have more ability to pay.

But I do not think that logic holds water. It does not for contrac-
tors, and I do not think it does for Federal employees. When you
have millions upon millions of people who are doing the honest
thing, the right thing, I think we have a higher obligation to those
people.

I understand the concerns and the questions about seriously de-
linquent. I guess my—and I think that is a valid thing that we
should continue to flush out, which should be also for H.R. 4735,
as well as H.R. 572, because everybody wants to get this right and
not have to do a fix. And I really do appreciate the hearing because
I think we are actually making a lot of progress here, and I do ap-
preciate it.

I would ask unanimous consent to enter into the record this em-
ployee tax compliance analysis that was done.

[The information referred to follows:]
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Mr. CHAFFETZ. It basically says that before—sorry, let me get
this right here. The Internal Revenue Service Restructuring and
Reform Act of 1998—you know, there are multiple factors. And I
am not trying to oversimplify this. But I do want to highlight the
fact that between 1993 and 2007, in the IRS employees, before they
had this new program, there was a high of 19,163 people that were
having tax compliance issues at the IRS, and reached a low of
8,298 in 2005.

I recognize that the stats within this chart are—you do not nec-
essarily have them right in front of you, and they are somewhat
complicated. But I would like to enter it into the record because I
think what you will see is the Restructuring and Reform Act of
1998—that statistical average of the number of IRS employees
complying, not falling into this category of having delinquent taxes,
is significantly lower, in fact 39 percent lower, than before it was
in there.

I for one do not find that there is a coincidence on the fact that,
yeah, there are more difficult consequences. Consequently, you got
a lot of people’s attention. And a lot of people said, wow, I got to
take this seriously. I think that is a benefit on not only the contrac-
tor side. I think that is a benefit on the Federal employee side.

And I do think, Mr. Chairman, that there is something—and I
am running out of time here. This idea that somebody is trying to
do the right thing, somebody is trying to dig out from the hole that
they are in—but the IRS maybe in the code does not have enough
time. I think we should look at maybe extending that time. If
somebody is willing to take a good portion of their paycheck, and
they have a wife and kids, and they have—I am totally open to ex-
tending the amount of time because if the IRS is testifying here
today—is saying, look, there are some people, when you cap it out
at 15 percent, you look at the number of years, and we come out
with a formula, that does not meet the obligation. We are going to
have to do something more drastic.

Given the economic times that we are in, I think we need to
relook at that formula because I want to be compassionate. If some-
body is doing the right thing, I will bend over backward to help
them. It is the people that are cheating the system that I want to
fire.

But I think if the IRS is being held to a standard where that for-
mula is just not working because we do not have time, then let us
introduce some legislation in a bipartisan and extend that period
of time so they can continue to pay off their debt over a longer pe-
riod of time, and we do not ever have to get to the point where we
have to put a lien on somebody. That is the last thing we want to
do.

With that I will yield back. Thanks for my time.
Mr. LYNCH. I thank the gentleman. If I could just respond. If the

gentleman’s bill lays out the definition of ‘‘seriously delinquent tax
debt,’’ and establishes that when a lien is issued, pursuant to that,
that person will be terminated, but as he says, it provides two ex-
ceptions. None of those exceptions addresses the tax code with re-
spect to garnishment. It is just the way the law works.

He has cited specific sections, none of which deals with garnish-
ment. Now it could be cured. I admit, it can be cured. But I am
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just saying, the way the bill is currently written, it does not pro-
vide an exception for a person whose wages are being garnished.
That is all I am trying to maintain.

The Chair recognizes the gentle lady from the District of Colum-
bia, Ms. Eleanor Holmes Norton for 5 minutes.

Ms. NORTON. Very important distinction you have raised, Mr.
Chairman, because the government is getting its money if garnish-
ment is occurring.

I was pleased that the ranking member did indicate flexibilities,
not only in light of the present economy, but in light of the fact we
are talking about individuals whose circumstances we cannot know
very much about because they are bound.

I think what is most important for me is to use what we have
in place as the; I should say about what we have in place as the
only program in place now in which Federal employees do get some
sanctions. And if the IRS has been doing that for reasons Ms.
Tucker has testified that have to do with its specialized nature, I
would think we want to make clear before we spread that to annu-
itants across the more than 2 or 3 million employees in annuitants
who have nothing to do with the code, we want to be very clear
about the distinctions, and to apply what we have learned from
what amounts to a pilot project, because it does inform us.

As to contractors, I do want to say that Ranking Member Issa
is fond of using the very smallest contractor, and of course that
person is like you and me, and he might be selling paper clips to
the government. OK. That is not what the average taxpayer has in
mind when they hear a contractor is not paying his income tax.
And we might want to look at the difference between large and me-
dium-sized contracts and the very small contractors that are indeed
akin to individuals.

On garnishment, at the IRS, are you fired if your wages are
being garnished?

Ms. TUCKER. You know, I am not—let me think through how our
1203 works. The automatic removal, the 1203 statute that we have
talked about, is for willful failure to file, and then willful under-
statement. So no, if your wages are being levied, garnished, that
is not a removable.

Ms. NORTON. You are talking about the IRS——
Ms. TUCKER. At the IRS.
Ms. NORTON. This is a distinction that I ask us to keep in mind,

that even at the IRS, if the government is getting its money, then
the notion that has been raised here, how are you going to pay if
you get fired, begins to disappear. And even at the IRS, there has
been some understanding that the government is getting its money.
And willfulness, of course, has been taken care of.

Now one of the problems that came up—garnishment has impor-
tance for us to bring out here because there is a great distinction
between the government getting nothing and garnishing your
wages, and you are getting it. And that IRS employee can re-
mained employed.

But we had a lot of trouble at our hearing on this lien business.
And I know why we had it, because under the code, if the lien is
filed, then courts have held you could proceed immediately. And we
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had lots of trouble in understanding whether at the IRS or other-
wise the government would proceed immediately.

You testified that the lien is to protect the government’s right.
Ms. TUCKER. Uh-huh.
Ms. NORTON. Now that may be before you know if it is willful,

for example. Can you establish that if a lien is filed that even at
the IRS there would not be an automatic firing of the employee?

Ms. TUCKER. The lien is filed to protect the government from——
Ms. NORTON. And only for that purpose.
Ms. TUCKER. And at the point in time we were looking at the col-

lection statute. So even if someone is one a wage levy or we are
levying bank accounts or other income streams, if it looks that the
sources will not full pay the debt before the collection statute runs,
then they put the lien in place to protect the government’s inter-
ests.

Ms. NORTON. This is very important. If we understood—if there
were regulations where we understood that the lien was—if I can
use an old-fashioned term—comes at the end of the exhaustion of
remedies, it would make some of us feel more comfortable than
what we understand the code means by lien. And what the courts
have said—a lien is there; I do not have to do anything else. Again,
regulations could clear that up. It seems to me before we even con-
sidered going to the rest of the workplace, we would have to under-
stand that.

I would like to give an example. A lot of folks file but they want
to contest or dispute. Now you could be with the IRS if you wanted
to do that, too. If you do not believe that you owe the government
the money, are you required to pay it, even if you are contesting?

Ms. TUCKER. No.
Ms. NORTON. And are willing to pay it if you, ‘‘lose?’’ Are you re-

quired to put that money up front?
Ms. TUCKER. The thing that is in my written testimony, it talks

about the four notice process.
Ms. NORTON. The what?
Ms. TUCKER. In my written testimony, it talks about our four no-

tices. Then it talks about the point in time when we begin the levy
or lien procedures. The taxpayers always have the opportunity to
appeal. And I think to Chairman Lynch’s point. It is an appeal
process within the——

Ms. NORTON. But I am talking about paying. You know, they say
I owe $2,000. I say I owe $1,000. I got to pay the $2,000 and then
come back or lose my job at the IRS?

Ms. TUCKER. No. So you are talking about IRS process.
Ms. NORTON. I am, because I am learning from the IRS what to

do with other employees.
Ms. TUCKER. You know, we will have to get back with you on

that one as far as the extra process of the lien filing with our em-
ployee because I want to make sure I give you the right answer.
So can submit that for the record?

Ms. NORTON. I would ask you would within 30 day get to the
chairman what to do when you may think that you are being over-
charged by the IRS, and you do not have the money. Your account-
ant says, look, pay what you can, what you believe you owe, but
be on notice you may have to pay more if you lose the appeal. I
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am concerned with whether you have to pay up front, Mr. Chair-
man, or whether you get garnished or get your lien right there.

Ms. TUCKER. And we will be glad to provide that.
Ms. NORTON. Thank you very much.
Mr. LYNCH. Thank you. I guess, I do not want to beat this lien

thing any more, but in my earlier discussions with the IRS they
said that they use sort of a belt-and-suspenders approach when
there is that tax delinquency out there.

So they may have, they may have approaches, such as garnish-
ment and other things, that they are trying to work. But in many
cases I was told, just to be sure that the taxpayer is protected, that
lien goes in place. And the taxpayer advocate was saying that it is
almost like a mantra; it is an automatic thing that is done over at
the IRS, that we put the lien in place to protect the taxpayer’s posi-
tion. Is that true, or is that not true?

Ms. TUCKER. It is true. To go back to the notice process, I mean,
we do not go out and file a lien automatically. We look at the four-
notice process, we get to the end of the time. We begin hopefully
discussion with the taxpayer, because at that point we are still
hoping they will come in with a voluntary installment agreement.

As we look, then, to say do we need to start filing the levies, and
we look at the levy sources. If it does not appear that those levy
sources can full pay within the collection statute period, or if we
have better reasons to think well, gee, the taxpayer is going to
begin discharging himself of their property, then we will put a lien
in place to protect the government’s interest, while we continue to
either pursue the other levy sources.

And the reality is—and I do not have the data with me, we can
get this back to you—the number of Federal tax liens filed in the
scope of our overall collection program is, it is truly not a huge
number compared to the collection interactions we engage in.

Mr. LYNCH. OK. So you get more from non-lien activity than you
do lien activity.

I know this is a big ask, and I am willing to give you 2 weeks
to come back with this. But I would like to, you know, we are talk-
ing about, in this bill, investigating the tax status of every single
Federal employee, every single retiree, every single person at the
Post Office, every single person that applies for a Federal position.

I happen to think that the cost of that will be staggering, in
terms of if you are going to do it right, apart from the privacy
issues. Can you get me a number, in terms of how many, I want
to know how many new employees you are going to have to hire
to run that program. And you know, the training costs, the hiring
costs, office space, equipment, full-time equivalencies required, and
any other, any other costs that you might, you might have in im-
plementing that. Because I seem to think it is going to be more
than $22 million, you know, especially with all the work you have
to do right now.

But I really want to see that. And if you could break it out so
that we do the Federal employees’ costs, and then applicants for
Federal positions, so we can figure out——

Ms. TUCKER. One of my colleagues, Chairman Lynch, is pointing
out that the cost that we talked about, the $22 million, that is just
for pure generation of the straight transcript. And so——
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Mr. LYNCH. Yes, it did not sound to be that much in depth. We
are talking about making sure that these people are in compliance.

Ms. TUCKER. Right.
Mr. LYNCH. I want to know every single Federal employee,

whether they are in compliance with the Tax Code. And if they are
filing jointly, I need to know if their spouse is compliant or behind.
And the same thing with every single person at the U.S. Postal
Service. And I need to know every single person that applies for
a government position, in the Federal Government. And if they are
filing jointly, I need to know what their spouse is doing, OK?

So if you can just spit out that number and tell me what the cost
is there, because boy, we are going to get to the bottom of this and
find out who these people are that are not paying their taxes. It
may cost us more than we bring in, but by God, we are going to
get to the bottom of this.

Mr. CHAFFETZ. Mr. Chairman, if I may.
Mr. LYNCH. Sure, I will yield.
Mr. CHAFFETZ. My understanding is we have a spreadsheet, bro-

ken out by departments with very specific numbers, down to the
dollar for each department, and where they are at, and what per-
centage of compliance. I would hope that is not going to be a major
exercise.

If you came up, and you said, for instance, that the balance
owed, let us take here Administrative Office of the U.S. Courts,
$9,549,207, and at a delinquency rate of 2.24 percent. The calcula-
tion of that number would be rather simple.

I think obviously, moving forward on this, the scoring of any
types of things would obviously be part of the equation in passing
any sort of legislation. And I think it is a very fair question.

I do see the Office of Personnel Management actually having to
deal more with this than necessarily the IRS. I mean, I think part
of the principle is here that we are going to deal with Federal em-
ployees and Federal contractors and the general public in an equal
footing.

But there is going to be a burden, if you will, of the Office of Per-
sonnel Management. It is going to have to actually implement this,
and put it into their programs and disseminate that out. I think
that is a legitimate cost. But I think that, at least from I am just
thinking off the top of my head, I did not know you were going to
ask that, they are the ones that are probably going to have more
of an impact than necessarily the IRS. Because they have policies
and procedures they have to deal with. They deal with millions of
people.

Ms. TUCKER. If I might, though, the data that we report through
FERDI, because we are talking about very serious consequences as
far as have you filed or have you paid, our data is from a snapshot
in time; typically, on September 30.

Mr. CHAFFETZ. Right.
Ms. TUCKER. To do the complete tax check, much like we do for

other agencies where it is not just for providing the transcript, for
someone to interpret, to look at a transcript and say did you file
and pay. A more comprehensive tax check, where we actually go in,
we analyze the transcript, IRS is doing the analysis, and we write
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back to the agency saying—and I will pick on my colleague, Mr.
Williams over there.

If we were to actually have to write back to Mr. Williams’s em-
ployer and say we have completed a tax check on Mr. Williams for
the period of time X, Y, and Z, then we will be spending additional
resources to say yes, he filed on time, but by the way, he owed
$200, but he is under a good installment agreement. Then we
would also, if he was not under an installment agreement, we
would be obliged to say he filed, but he is in, he is currently not
in compliance with collection.

So there would be, I think to clarify your point, Chairman Lynch,
the giving of a transcript to another agency, for them then to inter-
pret what it means is the $2.25 cost I talked about, where we are
just producing a transcript.

To do what I believe you are asking, where you would want us
to do the analysis and do an individualized report on each Federal
employee, that would have a far greater impact on our resources
and ability to do that I think in a manner that would be fair to
the Federal employees we were reporting on.

Mr. CHAFFETZ. Mr. Chair, if I can just——
Mr. LYNCH. Sure, go ahead.
Mr. CHAFFETZ. And I appreciate your generosity here. I think

privacy is of the utmost concern. The only people that should be
classified in this are people that have a lien. And that is a much
significantly smaller population than doing something on each and
every single employee.

Certainly doing a brief background check to make sure that a
prospective employee does not have a lien is something that I do
think we should engage with. But you know, again, I just want to,
for the record, I want to make sure that we are also looking into
concerns of privacy.

Mr. LYNCH. Let me just claim some time here. We cannot do—
and Ms. Tucker, you can help me with this. I do not believe we can
do a snapshot in time of people who are, and have a vetting of peo-
ple who are applying for a Federal position. It does not work that
way. They are not known entities; they are new entities.

You would need to do what you are asking for in this legislation
is to determine the tax compliance on one tax compliance status of
that applicant, just as you are asking for the same information for
every Federal employee and every U.S. Postal Service employee.

Mr. CHAFFETZ. We are simply trying to ask whether or not they
have a lien. Do they have a lien, do they not have a lien.

And my understanding is a lien becomes a public document.
These other interactions that they are having with the IRS are con-
fidential in nature, and should remain so.

Mr. LYNCH. But you are missing the point here. In order to fire
a person who has a lien, you have to do a, you know, today they
have no lien, next month they have a lien.

In order to catch that—you are asking that when people have a
lien, they get fired. And so you need to track that employee so you
know when they have a lien, they get fired.

Ms. TUCKER. Maybe I came up with the super statute, because
I do not think I put this into my testimony. So for 2008 or basically
any other years, just to give you a percentage notion of how many
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of the folks that are in FERDI actually really moved to a lien sta-
tus, it is roughly only 12 percent. Most of the folks that we are
identifying through FERDI, we move them into compliance, full
compliance, through the wage levy or levy of other sources. So I
just thought that was important for you to understand.

Mr. LYNCH. That is on that one date, the snapshot in time that
you took, right?

Ms. TUCKER. Correct. So——
Mr. LYNCH. Not tracking these people all the way through the

system.
Ms. TUCKER. No, sir.
Mr. LYNCH. OK. All right. Ms. Tucker, I think you have suffered

enough, but let me just ask——
Ms. TUCKER. It has been a pleasure. Just like with everybody at

work. [Laughter.]
Mr. LYNCH. Yes, I am sure. If there are no further questions, I

would like to just allow Ms. Tucker to go. And we thank you for
your willingness to come before the committee and help us with our
work. Thank you very much. Have a good day.

Ms. TUCKER. Sure, my pleasure.
Mr. LYNCH. Thank you.
Ms. TUCKER. Thank you.
[Pause.]
Mr. LYNCH. I would like to welcome our next panel of witnesses.
[Recess.]
Mr. LYNCH. Be seated. Welcome. Before we swear our witnesses,

I will first offer some brief introductions.
President Colleen Kelley is the President of the National Treas-

ury Employees Union. Welcome back.
The Nation’s largest Federal independent Federal sector union

representing employees in 31 different government agencies. Ms.
Kelley, a former IRS Revenue Agent, was first elected to the
union’s top post in August 1999.

Mr. J. Ward Morrow is an assistant general counsel for legisla-
tion for the American Federation of Government Employees, the
AFL–CIO. Before joining AFGE, Mr. Morrow served as an assistant
State’s attorney for Baltimore City, and special assistant U.S. at-
torney.

Mr. Richard Oppedisano was elected national secretary of the
Federal Managers Association in March 2004, a position he has
held since that time. Prior to his retirement from the Civil Service
in 2004, Mr. Oppedisano served as Operations Officer and Chief of
Staff in the Office of the Commander at the U.S. Army Watervliet
Arsenal in Watervliet, NY.

Mr. Christopher Rizek is a member in Caplin & Drysdale’s
Washington, DC, office, where he represents taxpayers and all
types of Federal, civil, and criminal tax controversy matters; and
also guides clients through IRS audits, prepares administrative
claims, and litigates tax and tax-related cases. Welcome to you all.

Let us see, why do not I do this first, and we will get you all
sworn in. And then we can allow you to offer your opening state-
ments. Could I ask you all to rise and raise your right hands?

[Witnesses sworn.]
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Mr. LYNCH. The Chair now recognizes President Kelley for 5
minutes.

STATEMENTS OF COLLEEN KELLEY, NATIONAL PRESIDENT,
NATIONAL TREASURY EMPLOYEES UNION; J. WARD MOR-
ROW, ASSISTANT GENERAL COUNSEL FOR LEGISLATION,
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
AFL–CIO; RICHARD OPPEDISANO, NATIONAL SECRETARY,
FEDERAL MANAGERS ASSOCIATION; AND CHRISTOPHER
RIZEK, GENERAL COUNSEL, CAPLIN & DRYSDALE, CHAR-
TERED

STATEMENT OF COLLEEN KELLY

Ms. KELLEY. Thank you very much, Chairman Lynch, Ranking
Member Chaffetz, and distinguished members of the subcommittee.
I appreciate the opportunity on behalf of the National Treasury
Employees Union to provide comments on H.R. 4735, which would
require the Federal Government to fire workers who have Federal
tax liabilities, and prohibit job applicants with serious delin-
quencies from being hired.

NTE firmly believes that each and every Federal employee
should pay their taxes in a timely manner. But we believe this leg-
islation would deprive them of the right of due process afforded to
other taxpayers.

Furthermore, we believe that terminating their employment or
preventing them from obtaining gainful employment would only
serve to worsen that financial situation, and lessen their ability to
repay any taxes owed, or to be compliant in the future.

Under H.R. 4735, a prospective or current Federal employee
would be prohibited from Federal employment based on the
issuance of a lien, which has been discussed in great detail, which
is not a final determination of tax liability. When the IRS files a
notice of Federal tax lien to secure the government’s interest as a
creditor in competition with other creditors in certain situations,
such as bankruptcy proceedings or sales of real estate, a taxpayer
has a right to challenge the issuance of a lien.

H.R. 4735 does not include any minimum tax delinquency
threshold that would trigger the mandatory termination provisions.
I would note that H.R. 572, the Contractor Tax Delinquency legis-
lation that is also under consideration by the subcommittee, would
only prohibit the awarding of contracts or grants that are in excess
of $100,000.

We also have a number of concerns about how the process for de-
termining the eligibility of an applicant for Federal employment
with a tax debt would work.

In particular, as has been discussed, who would be responsible
for investigating an applicant’s tax situation, and making the de-
termination of whether or not they are eligible for Federal employ-
ment? Where would the funds come from? And would an applicant
have a right to respond to any problems that are found?

There are laws and regulations in place that address tax debts
owed by Federal employees. Under 5 U.S.C. 2635, agencies can
take disciplinary action against employees for failure to satisfy
their just financial obligations, including their obligation to pay
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Federal, State, and local taxes. These disciplinary actions can
range from counseling to removal.

In addition, in 1997 Congress enacted legislation authorizing the
establishment of the Federal Payment Levy Program, which the
IRS discussed in detail, allowing the 15 percent levy of certain Fed-
eral payments made to delinquent taxpayers. This list of Federal
payments, as we have heard, does include Federal employment re-
tirement annuities and Federal salaries.

This has been a very successful program, especially with regard
to withholding payments from Federal salaries. NTEU has experi-
ence with mandatory termination rules for tax infractions. Com-
monly known as the 10 deadly sins, Section 1203, which has been
discussed, of the IRS Restructuring and Reform Act, outlines 10 in-
fractions for which IRS employees must be fired. One of the 10 in-
fractions is the untimely filing of Federal income taxes, even when
a refund is due.

N.T.E.U believes mandatory termination for even minor tax in-
fractions is unduly harsh, and should not be the only disciplinary
action available. The system in place at the IRS takes away discre-
tion from managers, and requires large amounts of resources to ad-
minister.

Mr. Chairman, as I have said throughout my testimony, I believe
that everyone should pay the taxes that they owe. There are pen-
alties under the Tax Code for those that do not, and there are proc-
esses for recouping tax debts from Federal employees that are very
effective. Requiring the firing of Federal employees that owe back
taxes, and creating a huge new program to check the tax status
and lien status of all Federal job applicants, is not the best way
to address this problem.

Some may owe taxes because of the actions of a spouse, a pre-
vious failed business enterprise, or financial hardship and illness.
Denying them Federal employment that they are otherwise quali-
fied for will certainly be unfair in some situations, and in many sit-
uations will lead to a higher likelihood that the government will
never receive the taxes that it is owed.

Thank you again for this hearing, and I welcome the opportunity
to answer any questions.

[The prepared statement of Ms. Kelley follows:]
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Mr. LYNCH. Thank you. Mr. Morrow, you are now recognized for
5 minutes.

STATEMENT OF J. WARD MORROW

Mr. MORROW. Mr. Chairman and subcommittee members, my
name is J. Ward Morrow. I serve as assistant general counsel for
American Federation of Government Employees. We represent
more than 600,000 Federal and District of Columbia workers.

I am pleased to appear before you to discuss the issues related
to H.R. 4735.

AFGE does not support singling out of Federal employees who
face tax problems. Federal employees are patriots who are engaged
in public service so that they can contribute to helping other fellow
Americans. Many civilian employees of the Department of Defense
serve in supporting roles for deployed military personnel.

Others honorably serve our country in the Department of Home-
land Security. Others care for wounded veterans. But all Federal
employees serve the citizens of the United States.

Sometimes people end up in disputes with the IRS because their
tax situation is complicated, by a divorce, death of a loved one, or
other difficult circumstances. Each situation must be reviewed on
a case-by-case basis.

Currently Federal employees may be disciplined, up to and in-
cluding termination, for tax misconduct. The Merit Systems Protec-
tion Board has upheld adverse actions for tax impropriety against
even non-Treasury employees where they have found a nexus to
Federal employment.

For example, in the James A. Mitchell v. United States Postal
Service, 32–MSPR–362–1987, the U.S. Merit Systems Protection
Board upheld an Administrative Law Judge’s finding of the nexus
between conduct and the efficiency of the Service.

Some circumstances, such as employment that required a secu-
rity clearance, or perhaps a suitability determination, a serious de-
linquency may result in the termination of an employee due to the
nature of that type of employment.

We believe agencies currently have sufficient authority in these
areas to make such determinations in appropriate circumstances.
The matter of a lien being imposed may not be a sign that an em-
ployee is in a deliberate default.

It is vital that Federal employees be afforded all of their due
process rights that Title 5 allows. Some situations may be far more
intentional and severe than others. Some situations may be appro-
priate for a lesser penalty or other type of outcome. It is also pos-
sible in this day and age for a situation such as identity theft to
take place, or other type of error that the agency may make. In
those cases the Federal employee may be incorrectly or unfairly
identified as being seriously delinquent in their tax payments.

We believe Federal employees must be given sufficient oppor-
tunity and due process to show that they are not seriously delin-
quent, as defined by this legislation; and/or that termination is not
the appropriate penalty in specific circumstances.

We can only speculate as to the variety of situations, particularly
in this economy, that might exist, so we can be clear that a one-
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size-fits-all penalty will not be able to be fairly accommodating all
of these possible situations.

AFGE does applaud the goal of getting all Americans to pay their
legally required amount of taxes. In many, but not all, instances,
we believe the goal is best accomplished by having an employee
who is in default to continuing employment, so there is a better op-
portunity of payment. It stands to reason that if an individual is
unemployed, they will be in default for a far longer period of time,
and have less incentive to pay any payments.

We believe any legislation needs to provide for the possibility and
the type of construction manner for encouraging employees, where
appropriate, to remain employed; and to get an employee who is in
default to pay their taxes. To erect a permanent barrier to any Fed-
eral employment for someone who is seeking to be employed, and
in good faith desires to make payments once employed, would be
counter to the desire to get the debt paid.

Since each situation is different and want different factors to be
examined, it makes more sense to have a process that encourages
payment, rather than one that may frustrate payment.

In the exercise of their rights, Federal employees might be able
to show that in fact they are being incorrectly or unfairly treated.
They deserve this opportunity, rather than a rigid penalty, it is fair
to look at each situation individually for a system that fails to give
Federal employees a proper process to vindicate themselves.

Based on the unique needs of the Federal Government, we be-
lieve that there may be circumstances where the specialized talents
of an employee might be necessary, even where a tax debt might
exist. We believe such situations, which we might now not even be
able to articulate, may exist and could require the employment or
continued employment of certain individuals for a period of time.
Any law will need to have this type of legitimate need of govern-
ment service provision to provide the adequate flexibility for gov-
ernment operations.

Currently the IRS has a variety of powers with which to enforce
the tax laws. We defer to them as to the variety of provisions that
currently exist. We would note that they do have criminal and civil
provisions to deal with those who deliberately and intentionally fail
to pay their legitimate taxes.

The agency is given discretion as to how to seek those enforce-
ment provisions, and by the very nature of criminal enforcement,
the agency has provisions to deal with the most severe and inten-
tional violation.

AFGE recognizes the legislation would attempt to allow for a sit-
uation—if I may finish my statement, Mr. Chairman—when agree-
ment may be entered into by the IRS. This legislation, though, does
fail to include those who may be making attempts to pay, but ei-
ther have not or cannot agree to the terms required for an agree-
ment acceptable to the IRS.

Again, we state a case-by-case review is more appropriate to
these types of circumstances.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Morrow follows:]
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Mr. LYNCH. Thank you, sir. Mr. Oppedisano, you are now recog-
nized for 5 minutes.

STATEMENT OF RICHARD OPPEDISANO

Mr. OPPEDISANO. Chairman Lynch, Ranking Member Chaffetz,
and members of the subcommittee. As Federal managers and
stakeholders in this legislation, we are——

Mr. LYNCH. Mr. Oppedisano, I am not sure if your mic is work-
ing.

Mr. OPPEDISANO. The light is on. Can you hear me better now?
Mr. LYNCH. All right, thank you, sir.
Mr. OPPEDISANO. As Federal managers and stakeholders in this

legislation we are discussing today, we appreciate the opportunity
to appear before you.

The Federal Government’s most important resources is its work
force. Federal employees serve alongside their military counter-
parts on the ground in Iraq and other conflicts abroad. They are
on the cutting edge of disease research, energy initiatives, and
many social programs that deliver needed services to millions of
Americans. They are doctors, engineers, law enforcement officers
working to secure our nation’s borders.

Despite their dedication to advancing the nation’s interests, Fed-
eral employees continue to serve as a punching bag for the press,
and this mentality has crept its way onto Capitol Hill. As we de-
bate H.R. 4735, it is critical that Members of Congress isolate this
issue from other topics challenging the Federal work force.

We are here today to discuss Federal employees who have been
seriously delinquent on their tax obligations. We are not here today
to discuss Federal salaries, turnover rates, or a multitude of other
issues that may deserve debate at some other time.

When public figures lump these issues together, the result is a
firestorm of anti-Civil-Service zeal that detracts from the debate at
hand.

Legislation introduced by Ranking Member Chaffetz would bar
Federal employees facing serious delinquent tax debt from serving
in the government. Let us look at the facts.

In 2008, Federal employees, Federal retirees, active-duty military
and retired military owed $3 billion in unpaid taxes. In terms of
dollars, military retirees owed the most, with over $1.3 billion in
unpaid taxes; 97,000 active Federal employees account for $962
million of the $3 billion owed. This represents less than 5 percent
of the Federal work force.

Of the individuals this legislation would affect those only that
are seriously delinquent. It is our belief that very few fall within
this category. However, we must carefully examine what seriously
delinquent means.

According to the legislation, it would affect any employee who
has a lien filed against his or her property in order to recover un-
paid taxes. First and foremost, as taxpayers ourselves, FMA mem-
bers in no way, shape, or form support the action of Federal em-
ployees who neglect to pay their taxes in a timely manner. It is ex-
tremely distressing to hear stories of government employees who
receive a Federal salary, while refusing to follow tax laws.
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While there are many circumstances that justify filing for recon-
sideration, those who purposely bypass the requirements to fulfill
their tax obligation should be held accountable. When these indi-
viduals are civil servants, their conduct can cast a dark shadow
over their fellow co-workers.

FMA has several concerns with both the intent and practical ap-
plication of H.R. 4735. It is believed that Federal employees should
be held to the same standards as the rest of the American popu-
lation, receiving no special treatment, while also avoiding the bull’s
eye that so often falls on their backs.

Approving this bill would severely jeopardize the ability of the
IRS agents to direct Federal employees down the path to tax settle-
ment; instead, resorting to termination. FMA is concerned that
H.R. 4735 may restrict Federal employees’ ability to dispute their
tax obligations, while stifling the IRS from pursuing payment
through established channels.

We are also concerned that this legislation could relate to an on-
going tax dispute that is not resolved as of the filing of the lien.
Additionally, if a lien has been filed, yet the IRS is unsuccessful
in its attempt to collect payment, and the employee is terminated,
one must question how the now-former employee is going to repay
what is owed, while not collecting a paycheck. Ultimately, the gov-
ernment would still be unable to recoup payment from this individ-
ual.

We believe this legislation seeks to create a system where there
is always an easy answer to an individual case requiring unique
existing exemptions exist. Our tax system does not exist in a vacu-
um. IRS agents are successful because they are trained to evaluate
each case based on its own set of circumstances.

While there are certainly individuals who not only refuse to pay
taxes, this legislation may impact a greater audience than in-
tended. It is extremely difficult, and perhaps impossible, to judge
an individual’s intent when it comes to the filing of a failure to file
taxes. Deliberate or fraudulent non-payment is vastly different
than a technical mistake, yet both may lead to a drawn-out appeal
process resulting in identical determinations.

Under H.R. 4735, the employee who makes an innocent mistake
could be deemed seriously delinquent and unfairly penalized.

In conclusion, there is no doubt that this issue warrants discus-
sion and debate. But we at FMA believe the solution of the prob-
lems may be realized through greater oversight and enforcement of
tax laws currently in place. If these laws are deemed too lenient,
new tax rules and regulations that do not isolate Federal employ-
ees from the rest of the American public should be required.

No one should be allowed to evade paying taxes that are owed
according to law, a point we can all agree upon. Singling out our
nation’s civil servants, however, is not the answer.

Thank you again for this opportunity to express our views, and
I am happy to answer any questions you may have.

[The prepared statement of Mr. Oppedisano follows:]
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Mr. LYNCH. Thank you, sir. Mr. Rizek, you are now recognized
for 5 minutes.

STATEMENT OF CHRISTOPHER RIZEK
Mr. RIZEK. Mr. Chairman and members of the subcommittee,

thank you for inviting me to testify before you regarding H.R. 4735.
By way of background, I am a member of the Law Firm of Caplin

& Drysdale, and also with Professor Norton, who is leaving, an ad-
junct professor over at Georgetown University Law Center, where
I teach tax administrative practices.

Mr. LYNCH. Mr. Rizek, I am sorry, we are having a problem with
the microphones. Could you please pull that closer, please?

Mr. RIZEK. I never have that problem, usually.
Mr. LYNCH. There you go. Good man, thank you.
Mr. RIZEK. Where I teach tax administration practices and proce-

dure. I think I was asked to appear on this panel to provide some
technical and tax procedural advice, and I hope I can help you with
that. I disclaim any expertise in Federal employment or govern-
ment contracting law, however.

I begin with the proposition which I do not think anyone, includ-
ing my fellow panelists, can seriously oppose; that Federal employ-
ees are responsible for meeting their Federal tax obligations, just
like any other taxpayers in the United States.

However, I would argue that Federal Civil Service employees
bear a special responsibility to the public to meet their tax obliga-
tions, for several reasons.

First, when anyone cheats, it undermines the perception of fair-
ness that is essential to our voluntary self-reporting system. Fed-
eral employees being particularly visible beneficiaries of govern-
ment support are also thus particularly visible when they fail to
comply with the tax laws. Such non-compliance encourages more.

As the founder of my law firm, Mortimer Caplin, once said, large
and continued avoidance of taxes on the part of some has a steadily
demoralizing effect on the compliance of others.

It is a symbolic breach of public trust when Federal employees
are non-compliant. We of course expect our civil servants to comply
with all the laws, but it is especially galling when they are paid
by our tax dollars, and yet cheat on their taxes, and thus fail to
contribute to the general welfare themselves.

That is, as I put it in my written statement, doubly insulting to
millions of hardworking and compliant taxpayers. And I would add,
I am a former Federal employee myself, twice, and I felt a special
obligation to uphold the laws of the United States both times.

For these reasons I support the idea of making Federal employ-
ees subject to special employment sanctions if they fail to comply
with the tax laws. And to the extent that idea is embodied in H.R.
4735, I support it.

However, as I describe in my written statement, I believe there
are a number of significant technical changes in the bill that are
necessary before it is enacted. Most importantly, as we have dis-
cussed, reliance on the filing of a Federal tax lien for the definition
of a seriously delinquent tax debt is far too uncertain a standard
to which to tie a taxpayer’s potential for future or continuing Fed-
eral employment.
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I recognize that standard is drawn from H.R. 572, regarding Fed-
eral contractors. I would be prepared to answer questions about the
parallels and differences between those two provisions.

But in her year-end 2009 report to Congress, the National Tax-
payer Advocate Report you cited, Chairman Lynch, was particu-
larly critical of the IRS’s lien-filing methodology, describing it with
adjectives such as arbitrary and inconsistent.

Notice of a Federal tax lien can legally be filed immediately upon
failure to pay. And Yetta and I and I think most people would not
consider that to be a seriously delinquent tax debt.

Conversely, I have had many situations where tax debts have
gone for very long periods of time, which have never had a notice
of Federal tax lien filed. The purpose of the notice of Federal tax
lien is just to protect the priority of the Federal tax lien, and I
would be happy to talk to the panel about that.

The one single benefit of the notice of Federal tax lien is that it
is public; and thus, it would not require amendment of the Internal
Revenue Code’s confidentiality provision, Section 6103. But that
does beg the question of how the agency is supposed to know of an
employee seriously in delinquent tax debt.

I would note that H.R. 542 debars applicants for awards or appli-
cants for employment, or applicants for grants, and requires them
to certify and obtain a waiver of the confidentiality before applying
for a Federal grant, and obtaining one. I think something similar
in this regard might be beneficial.

There are a number of other technical issues discussed in my
statement, but I want to mention only one. The Restructuring Act,
the IRS Restructuring Act of 1998, on which I worked when I was
in the Treasury Department in 1998, contained a similar provision
applicable solely to IRS employees.

I believe that the severity of the only sanction available, termi-
nation or non-eligibility for employment, has contributed to that
provision being used very rarely. I think Ms. Tucker testified that
it was roughly 475 over the last 11 years.

I would like to think that IRS employees are also particularly
tax-compliant, and perhaps the FERDI data does demonstrate that.

But I would suggest that other sanctions, such as disciplinary ac-
tion or ineligibility for promotion or salary increases might be con-
sidered.

In short, I commend the members of the subcommittee for seek-
ing to address an important and symbolic area of non-compliance
with our tax laws, and I generally support the concept of making
such non-compliant grounds for sanction, or even termination, of
Federal employees.

I have a number of technical concerns about the specific lan-
guage of H.R. 4735, however, and I would be happy to discuss them
further with the members or staff of the subcommittee.

[The prepared statement of Mr. Rizek follows:]
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Mr. LYNCH. Thank you, sir. I have a quick question. We have
votes on the floor, but I did want to ask—perhaps Mr. Oppedisano
and Ms. Kelley might be able to answer this best, but Mr. Morrow,
obviously, it deals with the workload that would be required to do
a tax-compliance assessment on every single Federal employee and
every single Post Office employee, and all these applicants for Fed-
eral jobs.

You know, in talking to Ms. Tucker earlier, I think we might
want to rename this bill the Jobs Bill, given the number of people
it might hire. So that might be a good thing. I will have to rethink
my opposition.

But do you have, you know, just a sense of what this would re-
quire, No. 1? And No. 2, especially with the hiring process, and Mr.
Oppedisano, as a representative of the Federal Managers Associa-
tion, I hear a lot of complaints about the time that it takes to hire
folks. We just went through that yesterday at another hearing,
where we had, we had a change in the approach in one of our agen-
cies in hiring more people after a layoff was, well, a downsizing
was reversed.

Could you comment on that, on the workload on the IRS to do
this vetting for all these employees? And also, the effect that it
might have on the ability of us to hire people quickly, and not have
these interminable delays, where we have these vacancies for
months and months and months, and falling behind on the work
that needs to be done.

Ms. KELLEY. I think the workload would be huge. And it will be
interesting when IRS, in accordance with your question, thinks
through everything that really would need to be done, and what
that would mean for the current Federal employees and retirees.

When you add on top of that the applicants, one of the things
that struck me listening to the prior conversation was, I know—
and you can confirm this with the IRS—but the IRS last year, just
in 1 year, received 600,000 applications for vacancies in the IRS.
That is just the IRS.

Mr. LYNCH. OK.
Ms. KELLEY. So when I think of that number——
Mr. LYNCH. Do you know how many positions were up? Because

I know we just had, we have a new, I think we are hiring 20,000.
Ms. KELLEY. I believe last year the number they reported was

they hired 18,000, and received 600,000 applications.
Mr. LYNCH. Wow, OK.
Ms. KELLEY. So you know, when I think about that in terms of

across government, I cannot even begin to come up with the num-
ber of dollars or staffing that would be needed. But it would be
huge, it would absolutely be huge. And it would absolutely add
onto the time for hiring, which of course everyone is so focused on,
acknowledging it needs to be cut, not increased.

So there are no systems in place that would automatically do it
today, so there would have to be new systems and new resources.

Mr. OPPEDISANO. No disrespect to Mrs. Tucker, but I think her
figures were a little bit on the low side. And I think your question
was an excellent one, as far as identifying all of the costs that
would be involved.
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Also, on my resume I was also the Chief of Recruitment and
Placement at my site for 13 years. I did recruitment for the Federal
Government in the Department of Army for 13 years. Average
timeframe for hiring someone from start—and this is after we got
out, after we received all the internal paperwork processed to go
out to do the recruiting action—80 days. In my opinion, this would
at least double that amount of time.

Our problem is young people today do not want to wait around
for 6 months to say whether or not they are going to have a job.
We need to be able to have the ability to make sure that we hire
these folks, and have the ability to hire these folks, pretty darn
quick. Or else they are going to go someplace else to go to work.

So to answer your question, in my opinion, it would at least dou-
ble that timeframe.

Mr. LYNCH. Well, Mr. Morrow.
Mr. MORROW. And if I may, I listened to that question. And I

think Ms. Tucker in some ways can only look at it from the per-
spective of her agency. Just keep in mind that with each agency
that they do this with, you are going to have to have somebody
doing due diligence at the agency, instead of doing their regular
work.

And I do not know what the cost of that is going to be for all,
you know, the number of people across DHS, DOD, for every me-
chanic that they are going to need to process this form on. And
then they have to fire that individual. The work is not going to get
done. You might have passports not getting stamped, you are going
to have tanks not getting fixed. So they have to wait and go
through the recruitment process. And again, somebody is going to
have to do that, and there is a cost to that.

So the cost is not simply just to the IRS to do a computer print-
out. There is a personnel cost to each and every agency to do the
due diligence, and to send the letters, and to do the whatever needs
to be done, the processing to get the employee out the door. And
then you are going to have that same cost getting employees back
in the door if, in some situations, you can even find a qualified em-
ployee, who then would have to go through this yet additional bur-
den.

So I mean, I think the costs are going to be far higher, and
maybe you would have to ask almost each agency what it would
cost to have every one of these people replaced.

Mr. LYNCH. Very good. Thank you. What I would like to do is
yield 5 minutes to the ranking member, Mr. Chaffetz.

Mr. CHAFFETZ. Thank you. Just to followup on your doubling of
the time, where in the world did you come up with 80 days?

Mr. OPPEDISANO. Where did I come up with——
Mr. CHAFFETZ. Yes.
Mr. OPPEDISANO. We actually tracked, in the Department of

Army—these figures are available at the Department of Army. We
actually tracked the timeframes for filling a vacancy once a 52,
which is a personnel action for retirement——

Mr. CHAFFETZ. Oh, I believe the 80 days. What I am saying is
you suggest that with this piece of legislation it would double the
time. I want to know where and on what basis you suggest that
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it is going to take 80 days to find out whether or not a person has
a lien against them.

Mr. OPPEDISANO. I said in my opinion it would take an
additional——

Mr. CHAFFETZ. I know. I want to know where you got, what you
base that on.

Mr. OPPEDISANO. No. 1, as the gentleman from the AFGE just
said, there is a staff requirement——

Mr. CHAFFETZ. No, I just want to hear what you have to say.
Mr. OPPEDISANO. There are staff requirements that are required

that are a part of all of this. You have to call the employee in, you
have to do all the additional paperwork. And then maybe you have
to go back to the stats again, to go back to the beginning of the
process, due to the fact that person may not have been qualified,
or may have disgusted and just have walked away, and did not
want to seek Federal employment any more.

Mr. CHAFFETZ. I understand.
Mr. OPPEDISANO. So my estimate would be that it would prob-

ably double the process.
Mr. CHAFFETZ. If you would like to provide additional informa-

tion, I would love to see it. Because I think your——
Mr. OPPEDISANO. It is my personal opinion.
Mr. CHAFFETZ. That is just an irrational number that is just

plucked out of the air for your own personal convenience. There is
no way——

Mr. OPPEDISANO. That is my personal opinion.
Mr. CHAFFETZ. And if you want to provide additional informa-

tion, I would love to see it. I do not think it is substantiated or
based on anything. Other than trying to scare people that it is
going to take so much additional time.

Mr. OPPEDISANO. My statement back to you would be until this
law, if it ever did become law, and in fact we would have to wait
and see what happens.

He asked my opinion as to how much longer——
Mr. CHAFFETZ. I am just asking what you based it on. And I do

not see anything——
Mr. OPPEDISANO. Based on the fact that if, in fact, something

happens where we have to restart the process again; if it takes 80
days under the normal process that we have to restart the process,
why, we would have to restart the process.

What happens if that individual turns around and either has an
action taken against him, or walks away from the process for what-
ever reason? You would start your recruitment action again.

Mr. CHAFFETZ. You made your point, I made my point. Do you
believe that there is any additional special responsibility for some-
body who is a Federal employee? Above and beyond maybe what
is happening in the private sector?

Mr. OPPEDISANO. No more so than any other American citizen.
Mr. CHAFFETZ. And do you believe that there is a significant dif-

ference between contractors and Federal employees?
Mr. OPPEDISANO. I think there is a significant difference between

contractors and Federal employees. Federal employees——
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Mr. CHAFFETZ. In terms of obligation. Do you think that contrac-
tors have a higher obligation and threshold than, say, Federal em-
ployees?

Mr. OPPEDISANO. I would say no, they do not have a higher obli-
gation.

Mr. CHAFFETZ. OK.
Mr. OPPEDISANO. What I would say——
Mr. CHAFFETZ. Thank you, thank you.
Mr. RIZEK. I just want to add in response, I have no idea how

long it would take. But I do have a data point, which is a different
data point than Mr. Oppedisano.

Almost everyone who ever applies for a mortgage in the United
States these days has to offer a consent to the mortgage company
to, for the mortgage company to check with the IRS to make sure
that they are current in their tax obligations. Now, that can be a
very limited consent, just to see if they have filed or have any out-
standing tax debt. But there are millions of mortgages executed
each year, and they IRS turns those around very quickly.

Mr. CHAFFETZ. Thank you. This idea, Mr. Morrow, the idea
that—well, let me do this. My time is coming to a close.

Ms. NORTON [presiding]. Mr. Chaffetz, particularly since there
are five votes, if you would like to take more time and do all of
your questions now.

Mr. CHAFFETZ. Thank you, I appreciate it. My apologies, but we
have like zero time on the clock, and we have votes on the floor.

So thank you all very much. We appreciate it. If there are addi-
tional questions or comments you would like to make as you kind
of think things through, I am very open to this. I just want to do
the right thing. And I personally, as I said many times here before,
the overwhelming majority of people, they do the right thing. We
ought to pat them on the back and congratulate them for that.

But for that small number of people who are skirting the system,
just like President Obama has pointed out, I, too, want to point
out. And I think we need to have more serious consequences.

So I thank you again for your time. And thank you.
Ms. NORTON. Thank you, Mr. Chaffetz. I just want to say to

those who remain that when we get through with health care re-
form, we can get on to other legislation. We hope that the wit-
nesses will abide the fact that even this Member will have to be
excused to go vote on the floor, in exchange for the substantial Fed-
eral income taxes paid by the residents of the District of Columbia
without a vote on final passage.

I am grateful that the House, in its wisdom, has given me the
vote in the committee as a whole. And of course, I vote in this com-
mittee and chair a subcommittee.

But on legislation such as that coming before the House now, the
House is able to leave me as the majority of the hearing, with what
remains of it. And I am pleased to play that role temporarily.

I very much appreciate the testimony we have received. It is im-
portant to hear from the agency. But that would be a very one-
sided notion without hearing from those who are also affected.

Let me ask you, Ms. Kelley—could I have—and Mr. Morrow, per-
haps all of you. But Ms. Kelley is particularly able to answer this
question because of her affiliation with the IRS.
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First let us establish, when did this rule, unique rule for IRS em-
ployees become effective?

Ms. KELLEY. It was part of RRA–98, so it was passed in 1998.
Ms. NORTON. So that would be 1998. Did it come up because

there had been a significant number of IRS employees who some-
how the agency had found that—this matter, of course, is usually
private between the employee and the IRS.

I am trying to understand what led to this special rule for IRS
employees, what prompted it, what its derivation was.

Ms. KELLEY. In fact, the history of it is that the IRS did not even
request that Congress provide them with Section 1203 as part of
RRA–98. It was not initiated by the IRS. It was added on the Sen-
ate floor. And it is nothing that the IRS ever supported.

So from the beginning——
Ms. NORTON. The agency itself never had an opportunity for a

hearing before this was passed on the Senate floor?
Ms. KELLEY. In fact, they said it was not necessary. Yes, that is

true.
Ms. NORTON. Thank you, Ms. Kelley. I mean, we are somehow

led to believe that when something happens of this kind——
Mr. RIZEK. If I may——
Ms. NORTON. Would you—yes.
Mr. RIZEK. The rest of the provisions in Section 1203 that Ms.

Kelley is referring to were perceived as taxpayer protection provi-
sions, and they were introduced as sort of a taxpayer——

Ms. NORTON. The rest of the provisions, meaning what?
Mr. RIZEK. Those two provisions were inserted there, I think,

just because they were making a list of things for which they
thought IRS employees should be terminated.

Ms. NORTON. The other provisions had to do with taxpayer pro-
tection.

Mr. RIZEK. For the most part, correct.
Ms. NORTON. Was this perceived of as a taxpayer protection?

Was this conceived as a taxpayer protection?
Mr. RIZEK. Section 1203 was.
Ms. NORTON. Ms. Kelley.
Ms. KELLEY. But again, this was not supported even by the IRS

that it be added. And I would also add, in the last 6 years, includ-
ing under the prior administration, from 2003 through 2009, the
last administration has proposed, in each of its budget proposals,
that this Section of 1203 requiring termination of IRS employees
for tax issues should be eliminated, and that provision should not
be in place.

Ms. NORTON. Ms. Kelley, somebody has that in his testimony. I
noted that for the first time. Who had this in his testimony, was
it you? That the last administration——

Ms. KELLEY. That was me, yes.
Ms. NORTON. Yes. Itself had proposed——
Ms. KELLEY. Yes, six times.
Ms. NORTON [continuing]. Elimination of this, and replaced by

what?
Ms. KELLEY. That it just was not necessary. To eliminate the

mandatory termination provisions for tax issues. Recognizing that
there were already processes in place to deal with them.
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The IRS dealt with, as you heard Ms. Tucker testify, they dealt
with tax issues very seriously in the IRS long before RRA–98.

Ms. NORTON. Using what sorts of procedures?
Ms. KELLEY. Using their personnel procedures. It was, they did

an education process and explained the obligation of the higher
standard for administering the tax system. Employees knew that
when they were hired; they knew they could face disciplinary ac-
tion. And it could have been up to and including removal. Some-
times perhaps it was, you know, suspensions or other penalties, to
make clear that they were not in compliance. And of course, the
goal was to get them in compliance.

So the IRS enforced all of that, but with an understanding that
they could apply the appropriate penalty, rather than this manda-
tory termination that was part of 1203.

Ms. NORTON. Which all goes to show what we almost went
through in this very committee, by pasting something onto legisla-
tion when there has been no hearing. Almost inevitably there are
unintended consequences, even if you later do it. You need to know
what you are doing.

Ms. KELLEY. That is right.
Ms. NORTON. The other remedies—I just may followup with Ms.

Kelley, and then, of course, you will go next. But Mr. Morrow indi-
cated the Merit Systems Protection Board, when it gets bad
enough, in your testimony—the page is not numbered—where if it
gets bad enough, it can go—and you even cite a case—before the
Merit Systems Protection Board for tax liability.

Sorry, who else wishes to speak on that matter?
Mr. OPPEDISANO. Ms. Norton, I need to get some clarification, be-

cause I am not an IRS employee. But I understand that the rule
on the IRS for the firing for non-tax payment is not for all of the
employees of the IRS. It is just for specific employees who are the
tax compliance end of it. It is not for managerial, supervision, or
clerical.

Ms. KELLEY. Actually, that is not true. It applies to all employ-
ees, including clerical.

Mr. OPPEDISANO. OK.
Ms. KELLEY. It has been applied to grade 4s and 5s.
Mr. RIZEK. But it does not apply to non-payment. It only applies

to willful failure to file or willful understatement of a liability.
Ms. NORTON. I am struck by the issue that the chairman raised

about hiring. Now, as I understand it, the number of, and I do not
know how many, but many who wish to be employed are now sub-
jected to credit checks. And of course, a lot of employers do this,
where they pull up the credit report. Is that not the case for Fed-
eral employees, Mr. Morrow, Ms. Kelley?

Ms. KELLEY. I do not know if it is routine. I know it is done in
many cases, but I do not know.

Mr. MORROW. That would be my answer. I think you would have
to ask the agency.

Certainly in situations for law enforcement officers, where suit-
ability or national security certifications are needed, it would be.
But for some positions it might not be. OPM might know the an-
swer to that.
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Ms. NORTON. This is all very serious, because all of us can per-
ceive of employees at certain levels doing certain kinds of work
where you would want no taint on the employee’s record. Ms.
Kelley has testified if you are a clerk, you are subject to the same
sanctions, automatic firing, as I suppose somebody, until you get to
the Commissioner, who can only be fired for cause. A very specific
procedure.

We also heard testimony that, as it turns out, a very small num-
ber have been fired, rather quintessentially small. Does that indi-
cate that the IRS has, in fact, operated with some degree of flexibil-
ity, even with respect to its own employees, rather than automatic
firing for so-called willful? And that it looks at what is willful and
not willful, etc?

We are trying to find here, I am trying to find here in this set
of questions what I can about application of this automatic firing,
that any of you may understand from the way it plays out in the
field among employees.

Ms. KELLEY. I would say it is two things. And one is the commu-
nication and education system that the IRS engages in with em-
ployees. I mean, from day one on the job.

And then there is annually a reminder of their obligation, of as-
sistance that is available, of, you know, what it is that they need
to do if they do not have the money to pay. I mean, it is a non-
stop reminder of their obligation and communication.

So my bet is that much——
Ms. NORTON. You know, if a lien occurs, for example, there was

great discussion in this committee about what can occur anywhere
when there is a lien, that is it. Many employers—and I still am not
clear, particularly for the IRS—if a lien showed up, whether that
would be automatically a trigger for firing by the IRS? Or whether,
in fact, a lien could result in some of the procedures you have out-
lined for example, Ms. Kelley.

Ms. KELLEY. Well, in the, if a lien were filed on an IRS employee,
they would be looked at very, very closely to determine why. And
then in the end, they would get down to this willful question.

First and foremost, what they want, and should want, is every
employee to be in compliance; to, you know, be current in their tax
filings and in their tax payments, or to be on some kind of a pay-
ment plan.

If they were in a lien situation, that could raise a series of ques-
tions about failure to pay. And it really would depend on the specif-
ics of the situation. And the IRS looks at them. They take them
very seriously, and they look at them very closely.

And I would not attribute the low number of firings that seem,
you know, that were reported, that everyone has categorized as low
that Ms. Tucker reported, as meaning that the IRS does not take
this seriously. It is, they focus on the willful, because that is what
1203 says.

But as I said, before there was ever 1203, the IRS dealt with
these issues as they always should. I mean, they took it seriously,
and they had raised the bar. It was a much higher standard.

So in a lot of ways, 1203 really got in the way of them doing
what they were trying to do, because they were exercising judg-
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ment on the specific circumstances in a case. Which I think is what
we would all agree should happen.

Mr. RIZEK. The standards were intentionally set quite high in
Section 1203, to require termination, since that was the only sanc-
tion permitted under the provision, only in egregious cases. So they
required a final determination, it requires that the conduct be will-
ful, and it requires that it not be due to reasonable cause or ne-
glect.

Those are all terms of art within the Tax Law, that the tax em-
ployees of the IRS would clearly understand.

Ms. KELLEY. But I would add that there have been problems
with it, because willful, what you see as willful can be different
than what I see as willful. And it is then the Commissioner’s deci-
sion. Only the Commissioner can make the decision to not termi-
nate under Section 1203, based on the willful determination.

So it is not a, you know, a test that is pure, and that everyone
agrees on in every case.

Ms. NORTON. So you would not say that the IRS has unfairly,
strictly given its opposition in the first place, to the new 1998 pro-
cedure; you would not say that they unfairly applied it.

Ms. KELLEY. I would say they worked very hard to put a new
process in place, which they had to do. They had to create this
panel to make recommendations to the Commissioner. And they
worked very hard to put a fair process in place.

That being said, there have still been a number of situations
where we disagree that it was willful. But I would say in general,
they worked very hard to put a fair process in place to apply 1203,
yes.

Ms. NORTON. Well, what are the issues—Chairman Lynch raised
this until we had to have this hearing, frankly—about the effect of
the lien? Because he raises it knowing full well that a lien is a lien,
and you can have steps before you decide to enforce a lien. But you
could enforce it once that lien is, is there.

And from your testimony, given willful and the rest of it, I gather
that even at the IRS, the lien, despite its protection of the United
States, if it chooses to use it, does not automatically attribute I see
a lien, your job is gone. That is even at the IRS, much less, I sup-
pose, elsewhere.

At the IRS, a lien shows up. I have not had the opportunity to
say anything about it, but it is on the books. If I worked for almost
anybody, they had a piece of paper which they could enforce. I won-
der if it is the testimony of all of you that even at the IRS, one
would have to look at things like willful, etc.

Mr. RIZEK. It is certainly the case that the mere filing of a Fed-
eral tax lien against an IRS employee is not grounds for termi-
nation under Section 1203.

If, however, the lien has arisen because of willful failure to file,
they did not file a return at all, or——

Ms. NORTON. But see, you may not know——
Mr. RIZEK [continuing]. Willful understatement——
Ms. NORTON. The employee may not have had the opportunity to

address willfulness.
Mr. RIZEK. Well, they will always know whether they had filed

or not.
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Ms. NORTON. Yes, by that point.
Mr. RIZEK. OK. So if a Federal tax lien arises because the IRS

prepares a substitute return, and files a Federal tax lien pursuant
to that, the taxpayer has plenty of notice about that.

Ms. NORTON. Of course.
Mr. RIZEK. Now, that does not presume that they willfully failed

to file; they would, of course, have to do an investigation of the sort
Ms. Kelley described.

Ms. NORTON. Yes. An application, it does not appear that the IRS
would simply jump on the lien, although that is far along in the
process.

Ms. KELLEY. No, I was going to suggest actually you might want
to pose this question to the IRS.

Ms. NORTON. I tried to get it from—she seemed to step away
from automatic firing, you know, by looking at willfulness and the
rest of it.

Ms. KELLEY. Right.
Ms. NORTON. And I am trying to find out in practice, since the

lien troubled many of us because of its legal effects, and its imme-
diate legal effect if the entities choose to pursue it. We were con-
cerned with particularly going through other Federal employees as
to whether or not the government would say I have a lien, I have
not got—I have a lot of work. I now if I try to enforce, maybe I will
get the attention. The IRS could do that.

And my question is, would it really do that, especially in light
of the fact it did not even think that this process was necessary in
order for it to get compliance with its own employees?

Ms. KELLEY. Well, the Employee Tax Compliance Program was
in place even before 1203, and it continues today.

When those notices are sent, the four notices that they talked
about saying that you are delinquent, at some point—and this is
probably what the IRS needs to answer, because I am not sure as
to where, at what point in the four notices, and then the levy, and
then the lien, is the manager given the information and told to deal
with the employee; to let the employee know that, you know, this
is—because I can tell you, I do not think the IRS would move slow-
ly if they had information that an IRS employee had a lien filed
against them. I think the manager would be calling that employee
into their office yesterday.

But I do not know exactly at what point. The manager at some
point gets involved. And that could be a question for the IRS. Be-
cause I do not think they would ever be surprised that a lien was
coming to an IRS employee, because they follow it really closely
through this Employee Tax Compliance Program.

Ms. NORTON. So all this reference of the IRS notice probably well
in advance of the lien, and they are trying to counsel with the em-
ployee ahead of time. Now, imagine that happening across the en-
tire government and the annuitants. And we are going to counsel
you, we are going to deal with you. So we have serious concerns
about how practical any of this is.

I have a question. This is from the testimony of Mr. Oppedisano.
You indicate near the end of your testimony an expansion of au-
thority to garnish wages should be considered, I take it as an alter-
native to looking at the, at——
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Mr. OPPEDISANO. The lien process.
Ms. NORTON [continuing]. What the bill proposes.
Mr. OPPEDISANO. Yes.
Ms. NORTON. And why would an expansion be necessary?
Mr. OPPEDISANO. First of all, we do not think expansion would

be necessary, because the provisions of the law are already there.
But if, in fact, in order to be able to get around this legislation, if,
in fact, additional IRS rules, laws, or regulations could be imple-
mented that would help the Federal employer, all American tax-
payers, to be able to resolve their issues a little bit more judi-
ciously.

Ms. Norton, I would just like to say one thing. Before we came
into this room today, I had, one of our members came up to me.
And she is a single parent. And a few years back she had a difficult
situation, and she had to make, she negotiated with the IRS a pay-
ment plan.

What happened was the IRS failed to process the payment plan,
the payment book to her, and she never got it. She ended up get-
ting a lien applied against her.

If this law, if this legislation action was in fact law, she would
have had to have been fired. And that is what we are really
against.

Ms. NORTON. Did she work for the IRS?
Mr. OPPEDISANO. If she worked for any Federal agency.
Ms. NORTON. Well, no, this automatic firing is IRS employees.
Mr. OPPEDISANO. No, I said if this legislation is passed as writ-

ten.
Ms. NORTON. All right, all right. That is some of the practical re-

alities of enforcement have come out only in this hearing. These
were hardly raised when Members at the markup began to raise
some of the obvious legal questions.

I have another question for which I think we would need far
greater information before proceeding on this bill.

There is some very scary and bad figures cited about the billions
of dollars owed by Federal employees. I do not know what in the
world that means. Owed when? Subject to, subject to an employee,
subject to contesting? Owed at what point in time? You know, no
one has indicated what that means.

Does that really mean, then, that people are carrying around
years of Federal liability while drawing a paycheck from the Fed-
eral Government? Mr. Rizek.

Mr. RIZEK. Yes, it does. It means that the tax liability has been
assessed, which is a formal act entering the liability on the books
of the United States and making the taxpayer liable for it.

The taxpayer has an opportunity to contest it both before that
and after that. But if it is assessed and not paid, it is carried in
that account.

Ms. NORTON. The operative word, Mr. Rizek, is not paid. For ex-
ample, I suppose the example that you have just given, Mr.
Oppedisano. She is owed that amount until it is paid. Until it is
paid, it is slated as—I do not know if, in calculating these billions
of dollars owed, every month they look and see how much of it has
been paid. They look at when the liability was assessed, and these
employees owed it. Now they have worked out a payment plan, and
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I do not have any reason to believe that somebody is keeping track
of how much they pay down until they finally do not have any tax
liability. Ms. Kelley.

Ms. KELLEY. I think you are right on the mark with that. Again,
I would, at the risk of suggesting questions you ask the IRS, I am
going to do that again. Because this is the way I understand this.

They take this snapshot on September 30th each year, of dollars
owed. So that it is a moving target; for sure, it changes. But on
September 30th that is the money owed.

But included in there, if I were to owe $2,000, and I am on a 15
percent levy of my wages, I owed $2,000 on September 30th. That
$2,000 is in there, even though they are taking out 15 percent
every pay period.

So the next September 30th, whatever they took out of my pay,
it would be decreased, the amount owed. But I am paying that
amount, but it is included in the billions that you are citing.

So, you know, you could look at it at first blush and say it is
owed, and nobody is doing anything about paying. And that is not
the case. Because everyone who is on a 15 percent garnishment of
their wages, those dollars are still in there, are being carried as
due.

But again, the IRS would really be the ones to clarify that, but
that is how I understand it.

Ms. NORTON. And a question like that has to be submitted for
the record. You know, at what point do you assess. And if anything,
they probably just add ont.

Ms. KELLEY. Well, the next September 30TH——
Ms. NORTON. They add on to this year what you had last year.
Ms. KELLEY. The next September 30th anyone new would be

added, and then any money that was withheld from my garnish-
ment would come out.

Ms. NORTON. That would come out, if it was garnished.
Ms. KELLEY. That would come out, because it is not owed any

more. But the $1,700 I still owe is still there. It was $2,000, and
now it is, yes.

Ms. NORTON. Perhaps there is a distinction between IRS employ-
ees and others, I am not sure, especially since the IRS opposed the
very process that has served as a pilot program for what some now
want to do to every Federal employee.

Given the fact that neither this administration or the last admin-
istration felt, has felt that the fair and reasonable thing to do is
to apply such a process, I have my serious doubts about why any-
body would want to proceed after what we have learned today.

And the reason I have doubts is because of how I think every
hearing should be structured. It is the obligation of an agency head
to come and defend the agency’s practices. You have learned noth-
ing about the agency’s practices until, as I say to my own staff on
the committee I chair, until you have heard from some real people.

You represent the real people who would be at the other end of
the spread, of the IRS procedure across the government. I do not
speak for any other member of this committee. But speaking for
myself, having heard realistically how this would apply, now know-
ing that looking at two administrations who do not share much in
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common, neither believe that the present policy at the IRS should
be in effect.

I do not see, given your testimony, given what appear to be the
thoughtful deliberations of two very different administrations, why
this subcommittee, in the face of the most expert testimony we can
find, would proceed to spread a bad practice across the Federal
work force.

I know I speak on behalf of the chairman when I say at least this
much: We have benefited tremendously from your testimony, and
we greatly appreciate your coming to testify before us today.

The hearing is adjourned.
[Whereupon, at 4:44 p.m., the subcommittee was adjourned.]

Æ
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